Take Control of
Your Contract
What Every School District Needs to Know About
Negotiating Food Service Management Agreements

When school districts contract out services they have a right to expect high standards of
service as well as financial accountability and transparency.
School meal programs are largely supported by federal and state funds. The use of government
grant money entails financial responsibilities for School District Administrators and Board
Members. Responsibility for running school cafeterias doesn’t end when a contract is signed.
We hope the following will highlight a few key oversight areas your School District should
be aware of when developing Requests for Proposals for school food services. This overview
also includes sample standard form contract amendments you may want to consider using to
ensure your school meal program is well-run and financially transparent.

Part One: Contractor Overcharges
Food service contractors compete in all markets, especially in the public school market, primarily on cost.
They know most prospective clients focus on the management fee and they will often hold this charge to a
minimum, at generally well below their actual cost of servicing the account.
Contractors commonly propose a very low management fee, generally 3% to 4% of revenue or total costs
– and sometimes lower – in order to be competitive in a bid situation. But in order to earn a profit, despite
the low-cost fee, they sometimes will incorporate “indirect income” into their financial models and charges
for services.

Here are some of the potential problem areas School Districts need to watch out for:

1. Rebates from vendors.
Many food processors and manufacturers pay volume purchasing discounts and rebates
to food service companies that order their products. These discounts and rebates vary,
depending on the selling company’s priorities, such as increasing volume for a particular
product or to help introduce a new product or brand to the market. Rebates average
about 10% of purchase costs for major food service companies and 5% to 7% for small
companies. It is suspected, but not known as a certainty, that food service companies often
choose specific products based on the size of the rebate.
Food distributors, who act as middlemen, purchase products from the processors/
manufacturers, and then mark up the direct cost and sell to the food service contractors.
Distributorscommonly build in a margin in their price to include a rebate to the food service
company. The price the end-user (public school district or other client) is charged is the
price shown on the final invoice, which includes the costs of all discounts and rebates. This
can result in inflated costs for school districts.
Federal grant rules require that in a cost reimbursable contract, food service companies
must pass along any purchase discounts and rebates they receive. The US Department

of Agriculture recently announced new procurement regulations effective November 30,
2007, tightening oversight in this area. The new rules were prompted by two USDA Office
of Inspector General audits that found improper contracting practices had undermined
open competition and resulted in food service companies improperly billing School Food
Authorities.
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Under the new rules, School Districts must ensure their food service agreements include
language that stipulates non-profit school meal program funds can only be used to pay food
and supply costs that are net of discounts, rebates and other applicable credits. All new and
existing school food service management agreements are expected to meet this standard.
Districts that do not receive the lowest possible prices from distributors and vendors could
be required to cover the additional cost out of the District’s general fund.

Sample Standard Form Language:

Vendor Discounts and Rebates
You may write into the RFP and final contract clauses similar to:
“FSMC may not ask, accept or receive any discount, rebate, gift or other benefit of
whatsoever nature related to purchases made in the performance of this Agreement, except
as shall be disclosed on FSMC’s invoices to District and credited to the account of District.”
“FSMC shall charge District only the actual cost of purchases as shown on invoices therefore,
reduced by the value of applicable discounts, rebates, gifts or other benefits, and shall not
add any administrative charge or similar surcharge to the actual net invoice amount for such
purchases.”
“FSMC shall purchase and pay for as a Direct Cost all food, supplies and services utilized
in District’s food service program, such shall be used solely in the District’s food service
program. All food and related supplies purchased on behalf of the School Food Authority
shall be kept separate and apart and title thereto shall remain in the District at all times.
All such purchases shall be made in the name of the district. FSMC will credit all discounts,
rebates and allowances to the District’s School Food Authority account and shall show such
amounts on the invoice as a credit or reduction in the amount billed.”
“The FSMC shall purchase food and non-food commodities at the lowest price possible
consistent with maintaining quality standards as per formal agreement.”
“FSMCs shall disclose any relationship with any supplier of goods or services that will
or may be utilized in carrying out this contract. Such disclosure shall include the nature
of that relationship including in-kind, incentive, marketing, and other fees or financial
arrangements, and any stock holding or other ownership relationship.”
“All costs charged to the SFA must be net all discounts, rebates, prompt payment discounts
and allowances received by the FSMC.”
“The cost reduction from discounts, rebates or allowances shall be shown on the monthly invoice
or operating statement as a credit or reduction in the amount billed the SFA.”
Additionally, contract language should include certification regarding non-collusion. This
certification may be met through the use of a Certification of Independent Price Determination
form in the RFP. Some state agencies that oversee the school meal programs provide sample
price determination forms.

2. USDA Donated Commodities
The USDA provides surplus farm commodities, known as donated commodities, to School
Districts to help support school meal programs.
In a 2002 report, audits performed by the USDA OIG described instances where food
service companies failed to pass on to School Food Authorities (SFAs) the full value of the
USDA donated commodities. Without the necessary controls, it is also possible that donated
commodities will be used improperly, for instance, in the production of meals for charter
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or private schools, if a food service company uses a School District’s kitchens to provide
catering services to schools outside the District.
The USDA requires all School Food Authorities to provide adequate safeguards to ensure
food service companies are properly crediting school meal programs for the donated
commodities received on their behalf.

Sample Standard Form Language:

USDA Donated Commodities

You may write into the RFP and final contract clauses similar to:
“Any USDA donated foods received by the School District and made available to the FSMC must
accrue solely to the benefit of the School District’s nonprofit school food service and summer food
service programs.”
“The SFA shall retain title to all USDA donated foods.”
The FSMC shall accept liability for any negligence on its part that results in any loss of, improper
use of, of damage to, USDA donated foods.”
“The FSMC shall select, accept and use USDA donated foods in as large quantities as may be
efficiently utilized in the School District’s nonprofit food service, subject to approval by the School
District.”
“The FSMC shall account for all USDA donated foods separately from purchased foods. The FSMC
is required to maintain accurate and complete records with respect to the receipt, use/disposition,
storage and inventory of USDA donated foods. Failure by the FSMC to maintain the required
records under this contract shall be considered prima facie evidence of improper distribution or
loss of USDA donated foods.”
“The FSMC shall have records available to substantiate that the full value of all USDA donated
foods is used solely for the benefit of the School District.”
“FSMC shall have records promptly and regularly available to substantiate the value of donated
commodities used. Donated commodities must be itemized in the regular monthly billing to the
School District to document savings resulting from commodity usage.”

3. Liability Insurance
Knowing the facts on liability insurance will help you negotiate on a level playing field.
The actual cost of liability insurance with a combined top limit of about $5 million is
typically 0.5% of sales (or total costs at a subsidized account). The additional premium for
higher combined limits should be nominal. Small companies may pay as much as 0.8%.
Major companies typically self-insure at least a portion of this risk.
Any charge in excess of these percentages could suggest that your district is paying more
than the actual cost, and and creating additional indirect income for the contractor.
You may ask in the RFP that the proposer disclose its charge for liability insurance. If it
exceeds 0.5% to 0.8%, you may attempt to negotiate the percentage down and set a ceiling
for this charge in the contract with the selected FSMC.
Alternative: You may state in the RFP that the charge for liability insurance may not exceed
0.5% or 0.8% of total sales (or total costs if you subsidize the food service).
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4. Other Indirect Income
It is important to ensure that contractors do not add small surcharges that cannot be detected
without an audit; typically these surcharges may add up to 1% or less. In some cases,
contractors may charge for services that should be covered in the contractor’s general and
administrative fees. These surcharges are impossible to detect except through a full audit
of the company’s books. Examples include cell phone charges for Food Service Company
employees or promotional/merchandising materials that were not included as part of the
initial food service agreement. It is sensible to keep close tabs on all charges but particularly
line items such as “Direct Costs-Other” or “Miscellaneous” or “Office Supplies & Other”.

Sample Standard Form Language:

Other Indirect Income

You may write into the RFP and final contract clauses similar to:		
“Miscellaneous expenses are limited to those items indicated on the operational budget
worksheet. The individual miscellaneous expenses amounts shall be posted on the accounting
period invoice.”
The following are provisions that may be inserted into an RFP to limit overcharges to the
district.

Taxes, Benefits and Insurance
Require a staffing schedule for each location. Sample:
Position

Weekly
Hours

Daily Schedule

Hourly
Rate

Weekly
Wage

Totals

Require a schedule of payroll-related charges, based on annual salaries and wages. Sample:
Item

Basis for Charge

FICA
Federal UI
State UI
Workers Com. Ins.
Employee Health Benefits
Employee Life Insurance
Retirement Plan
Other
Other
Total
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Annual
Cost

Remember: The total charge for taxes, insurance and benefits should not exceed 25% to 27% of annual
salaries and hourly wages shown on the proposal’s pro forma statement of operations. This percentage
may be written into the contract with the selected FSMC as a ceiling for these charges that may not be
exceeded.

Part Two: Financial Accountability

When administering a contract, the basic questions are clear. Is the School District receiving what
it paid for? Is the contractor complying with the financial terms of the contract? Is the contractor
staying within the agreed upon budget? Finding answers to these questions without conducting
proper financial oversight can be difficult. Here are some recommendations for ensuring financial
accountability and transparency in your School District’s food service operations.

1. Audits
Periodic financial audits are essential to ensure the validity and reliability of the information
being provided to the School District about the health of School Food Service Fund and to
assess the strength of the Food Service Companies’ internal accounting controls. It is wise
to include specific language giving you the right to audit the food service company’s books
as they relate to the district’s operations.

Sample Standard Form Language:

Audits

You may write into the RFP and final contract clauses similar to:		
“A form shall be signed and submitted certifying the accuracy of all data and reports, and shall
include a full report of any changes or corrections of ‘source transactional data’ supporting meal
claims. This includes meal counts generated manually or electronically, production and purchasing
records. The report shall describe the original source, the edit made, and an authorized signature of
a company official as to the accuracy and compliance with the contract of any portion of the audit
train controlled by the FSMC.”
“The FSMC shall provide training for and oversight of all employees to ensure the accuracy of all
meal counts and claims and compliance with all applicable state and federal laws.”
“FSMC shall keep all records of its revenue and expenses as they pertain to FSMC’s services to
District on the District’s premises for current and prior year and at its main office for a period of
not less than three (3) additional years.’
“District or its authorized representatives may audit the books and records of FSMC as they pertain
to FSMC’s services to District at any time, upon reasonable prior notice during normal business
hours either at District’s premises or FSMC’s main office. District shall pay the cost of such audits,
except when such audit finds revenue has not be credited, or costs have been improperly charged,
to District. Under such circumstances, FSMC shall promptly reimburse District for revenue not
credited, or costs improperly charged and for the cost of such audit.”
“The School District shall conduct an internal audit of food, labor and other large expense items
quarterly as well as performing random audits on smaller expense categories.”
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2. Financial Reconciliation – Books and Records
Monthly reviews of reconciliation reports and invoices are necessary to help ensure your
School District’s meal program is receiving full value for rebates, discounts and allowances
and USDA’s donated commodities. Such reviews are the only way to keep track of the
financial health of the School Food Authority during the school year.
Some food service companies prefer not to divulge information pertaining to school meal
program operations, claiming that this data is confidential information. It is advisable that
School Districts do not agree to overly restrictive or overly broad interpretations of what
constitutes confidential or proprietary information when it concerns records related to
public grant money.

Sample Standard Form Language:

Books and Records

You may write into the RFP and final contract clauses similar to:		
“The FSMC shall maintain such records (supported by invoices, receipts or other evidence) as the
School District will need to meet monthly reporting responsibilities, and shall submit monthly
operating statements in a format approved by the School District no later than the tenth (10th)
calendar day succeeding the month in which services were rendered. Participation records shall
be submitted no later than the fifth (5th) working day succeeding the month in which services
were rendered. The School District shall perform edit checks on the participation records
provided by the FSMC prior to the preparation and submission of the claim for reimbursement.”
“The FSMC shall maintain records at the School District to support all allowable expenses
appearing on the monthly operating statement. These records shall be kept in an orderly fashion.”
“The FSMC shall provide the School District with a year-end financial statement.”
“The School District and the FSMC must provide all documents as necessary for the independent
auditor to conduct the School District’s single audit.”
“Books and records of the FMSC pertaining to the Child Nutrition Program operations shall be
made available, upon demand, in an easily accessible manner for a period of three (3) years from
the end of the contract term (including extensions) to which they pertain, for audit, examination,
excerpts, transcription or other purposes by the School District and/or any state or federal
representatives and auditors.”
“If audit findings regarding the FSMCs records have not been resolved within the three year (3)
record retention period, the records must be retained beyond the three (3) year period for as long
as required for the resolution of the issues raised by the audit.”
“The FSMC shall not remove federally required records from the School District premises upon
contract termination.”

3. Meal Counts
School administrators and board members need to pay special attention to the accuracy of
the meal counts provided by their contractors. Federal rules governing the National School
Lunch and Breakfast Programs require school meal programs to undergo periodic reviews
by state or federal administers. Although there are many program compliance criteria that
are checked during the review, meal counting and claiming and serving reimbursable meals
are the critical areas that receive the most attention. Compliance with federal rules in these
areas is necessary in order for a school meal program to qualify for federal reimbursement
funds; failure to comply may result in a School District being fined.
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Just one example: In Texas, the Department of Agriculture assigned close to $800,000 in
penalties to a School District after a state review found cafeteria workers weren’t keeping
accurate count of meals. The district was able to negotiate a reduced settlement, but still
ended up paying $220,000.

Sample Standard Form Language:

Meal Counts

You may write into the RFP and final contract clauses similar to:		
“The FSMC shall provide source documentation which support the number of categorical
reimbursable meals submitted to the SFA for the accounting period.”
“Any adjustment to a previous month’s reimbursable meal counts or cash sales earned by
the program or services must be submitted to the SFA no later than thirty days after the
close of the accounting period needing the adjustment.”
“All adjustments require source documentation to validate any adjustments to reimbursable
meals served, cash sales earned and expenses incurred.”

4. Financial Guarantees
School Districts often choose to contract with food service companies to try to take advantage
of financial guarantees promised by the companies that their food service programs will
either break even or generate payments for the District’s General Fund. These guarantees
sometimes include provisions for payment by the contractor in the case of a deficit—all or
part of the amount of the deficit.
When negotiating financial guarantees, it is vital that School Districts pay close attention to
the Conditions and Assumptions upon which these guarantees are contingent. In particular,
School Districts need to consider whether student enrollment numbers (average daily
student attendance) and the number of full service days (i.e. – will there most likely be
snow days?) are realistic. Failure to set realistic Conditions and Assumptions essentially
results in the food service company being able to walk away from any financial promises it
makes and could result in the District unexpectedly having to shoulder substantial financial
liabilities.
Additionally, School Districts should incorporate a clause that will allow for the District
to re-open contract negotiations in October if data generated and supplied to the State
Department of Education for Grants Coordination indicates a substantial change in Total
Enrollment, and/or the number of students qualifying for free or reduced price meals in the
current School Year.

Part Three: Protect Your School District
When School Districts contract with food service companies, they remain legally responsible for
any possible violations of state and federal rules (e.g. procurement, food safety, nutrition standards,
recordkeeping, etc.) that occur in the operation of their school meal programs.
Failure to provide proper oversight of food service management operations can be expensive. Again, the
fine imposed on the Texas school is a good example: it was the district, not the food service management
company that had to pay a $220,000 penalty when state administrators found cafeteria workers weren’t
keeping accurate count of meals.
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Additionally, Districts need to take into consideration what can go wrong if a contractor fails to live up to
its commitments under the general terms and conditions of the contract.

1. State and Federal Regulations
Sample Standard Form Language:

State and Federal Regulations
You may write into the RFP and final contract clauses similar to:		
“The FSMC shall comply with the rules and regulations of the School District and the
USDA regulations including but not limited to 7 CFR Parts 210, 215, 220, 245 and 250 and
Title 7 CFR Part 225 as well as any and all City, State and Federal regulations, as applicable.
Failure to so comply shall be grounds for the immediate termination of this contract, with
no penalty to the school food authority.”

2. Indemnification
The importance of including a well-crafted indemnification clause should not be overlooked.
The purpose of an indemnification clause is to seek to ensure the Food Service Management
Company will have to compensate or reimburse the School District for any expense or loss
due to any breach of the contract.
Each party to an agreement has a good faith responsibility to make certain representations
honestly and with the intention of performing them to the letter of the contract. If a School
District relies on certain guarantees made by a Food Service Management Company and
suffers a loss as a consequence, the company may be required to make good that loss under
the indemnification clause. Quite often, an indemnification clause will be mutual, in which
case each party to an agreement will indemnify the other.

Sample Standard Form Language:

Indemnification Clause

You may write into the RFP and final contract clauses similar to:		
“The FSMC shall indemnify the district against any loss, penalty, or adverse finding related
to federal or state claims for meal reimbursement that are found to be within the purview
of the FSMC under the terms of this agreement.”
“The FSMC shall indemnify and hold harmless the School Food Authority and its officers
and employees from claims, suits, actions, damages and costs of every nature arising out of
the provisions of services pursuant to this agreement.”
“FSMC accepts liability caused by FSMC negligence for claims assessed, the period of
liability corresponds to the district’s period of liability.”
“FSMC agrees to indemnify the school district and hold it harmless from and against any
and all claims, demands, losses liabilities, costs and expenses including legal fees arising
out of or by reason of any breach by the FSMC of any of the representations, warranties or
agreements made under this contract.”
“The FSMC hereby agrees to indemnify and hold harmless the School District against any
and all liability, claims, suits, losses, costs and legal fees caused by, arising out of, or resulting
from any negligent act or omission of the FSMC in the performance and/or Subcontractor
or any direct or indirect employees of the FSMC or Subcontractors.”
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3. Miscellaneous

These are some other sample form amendments School Districts may choose to include
to help protect against liability.

Sample Standard Form Language:
You may write into the RFP and final contract clauses similar to:		

Termination
“At any time, the FSMC or the School District may terminate the contract by giving ____ days
written notice to the other party.” (Recommended range: 10 to 60 days).

Sanctions
“Sanctions for breach of contract terms may include suspension, cancellation of the contract
and/or disbarment from future contract opportunities with the District.”

Non-performance
“In the event of the FSMCs nonperformance under this contract and/or the violation or
breach of the contract terms, the SFA shall have the right to pursue all administrative,
contractual, equitable and legal remedies against the FSMC and shall have the right to seek
sanctions and penalties.”
“The FSMC shall pay the School District the full amount of any meal overclaims which
are attributable to the FSMC’s negligence or misconduct, including those overclaims based
on review or audit findings that occurred during the effective dates of original and renewal
contracts.”

Spoilage
“No payments will be made to the FSMC for meals that are spoiled or unwholesome at the
time of delivery, do not meet detailed specifications as developed by the School District for
each food component in the meal pattern, or do not otherwise meet the requirements of the
contract.”

Monitoring
“The School District shall monitor the foodservice operation of the FSMC through periodic
on-site visits to ensure the foodservice is in conformance with USDA program regulations.”

Fixed Fee per Meal Contracts:
A fixed fee per meal contract is one where FSMCs charge a preset fee for each meal served.
This type of contract may be better for the District as it removes uncertainty, with the district
receiving all revenues and paying the FSMC a fixed charge for each meal. Fixed fee per meal
contracts typically result in a structure where there is a per meal fee and a separate administrative
fee. In this type of contract, the contractor is allowed under federal rules to keep incentives,
rebates and credits as they should already have been factored into the meal price.
However, there are several considerations that must be included in this type of contract. The
contractor must convert non-reimbursable meal sales (a la carte, etc.) into a meal count. This
is usually done by dividing these sales by a “meal equivalency factor”. Setting this factor for
both cost reimbursable and fixed price contracts is critical, and the USDA recommends that
state agencies apply a uniform definition and calculation for meal equivalents as follows:

Meal equivalent calculations for food sales other than lunch, breakfast, and after school
snacks, are typically based on the federal reimbursement rate for students eligible for free
lunch plus the commodity value. The sales from other food sales during meal service can
be converted to meal equivalents as follows:
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Meal equivalent = A la carte and Extra Food sales ÷ Free lunch reimbursement +
Commodity value per meal + 2 cent lunch differential where applicable.
We do recommendto State agencies that lunch equivalency factors be set no lower than
the free lunch reimbursement rate plus the value of commodities. Additionally, SFAs
should also include the additional 2 cent lunch differential where applicable.
Setting the meal equivalency lower than the cost of a reimbursable meal results in the
School District paying higher management fees.
For example, a food service company might collect a management fee for every $1.00 of
revenue it generates through the sale of a la carte items set at the same amount as federally
reimbursable school lunches. This means that whether the company sells a balanced school
lunch or $1.00 worth of a la carte items, they will collect the same management fee, say
$.10. If the company sells a slice of pizza for $2.00 it will earn $0.20. If it instead sold a
balanced lunch, the company would earn only $0.10. This type of reimbursement may
create an incentive to sell less balanced individual a la carte items instead of meals that
follow U.S. nutrition guidelines.
Federal law is intended to promote service of the more nutritious school meal over the sale
of snack foods. Therefore, districts might consider a two-tier fixed fee – one for reimbursable
school meals and one for meal equivalents, with the latter being paid at a lower fee than
reimbursable meals. This will create an incentive for the contractor to increase meal service
and decrease other food sales where they historically have greater profit margins.
In a fixed fee per meal contract, the School District must include a method for ensuring
that it receives the full value of commodities. Typically, the per meal fee is determined by
the contractor’s estimate of costs based on their cost of food and supplies. Therefore, the
district should require monthly accounting for commodities used and the fair market value
(FMV) should be deducted from the contractor’s charges. The district should also establish
through contract language a requirement for the contractor to accept and utilize all of
the commodities offered to the district, come to mutual agreement about which offered
commodities to accept, or get written authorization on a product-by-product basis for
refusing a commodity. The decision as to which commodity processors and processed items
are to be utilized should not be left exclusively to the contractor.
In a fixed fee contract, the fee charged is based on a set of assumptions about costs and
revenues. Food and labor make up the biggest factors in this calculation and are usually
about equal. With regard to food, controlling/reducing portion sizes, offering food items
that students do not like and therefore do not take, and reducing quality are ways to reduce
food cost. Therefore, the district should write into the contract certain standards and
expectations to protect against this.
Short staffing or employing people at lower classifications can reduce costs. Therefore, the
district should establish minimum staffing requirements and require that the contractor
deduct from its monthly invoice an amount equal to the savings they enjoyed by
understaffing. This factor can be calculated by determining the labor cost per meal as a
constant. As to staffing levels, this should be a flexible formula based on participation and
sales. If participation increases, the district should ensure that sufficient staff is added to
accommodate the change. Similarly, the contractor should not be held to a higher level of
staffing than is necessary or cost effective.

Other
Federal law states that all revenue generated by the non-profit foodservice program must
accrue to the benefit of the district. It also says that the district cannot use federal funds for
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non-program purposes. In a number of areas there is potential for misuse of foodservice
funds that should be addressed in a FSMC contract.
Will the contractor be allowed to contract with other entities to provide foodservice such
as charter or private schools? If the answer is yes, who sets the prices and who receives the
revenues? Similarly, will the contractor be allowed to provide catering services inside the
district? In either event, the district must recover from the contractor all reasonable charges
for the use of district assets (staff, equipment, utilities, janitorial/custodial, etc.). Failure to
adequately cover ALL costs of these activities would require the district to pay these costs
from non-program funds. It may be that the most efficient means of managing these types
of arrangements is that all outside foodservice activities are invoiced by the district, which
then receives all revenues. The district and the contractor agree on the price to be charged
to the client and the costs and fee to be charged to the district by the contractor on a case
by case basis.

Part Four: Management and Worker Related Issues

There are two very common concerns to watch out for when dealing with labor issues related to
food service companies

1. Selection of Managers/Contract Staff
It is important that food service companies provide high quality managers and other staff
who meet the standards of the School District.

Sample Standard Form Language:

You may write into the RFP and final contract clauses similar to:		

Managers/Contract Staff
“The School District shall have final approval regarding the hiring of the FSMC’s on-site
managers.”
“The School District may request in writing the removal of any employee of the FSMC
who violates health requirements or conducts himself or herself in a manner that is
detrimental to the well being of the students as determined by the School District.”

2. Training and Treatment of School District Employees
Secondly, sometimes over the course of a food service management agreement a contractor’s
labor costs will rise substantially. This sometimes occurs in food service programs that
employ School District workers. When this happens, District employees may leave and be
replaced by the contractor’s staff.
It is not in the School District’s interest to lose trained staff or to experience an overall
deterioration in the skill level of its own employees over the life of a food service agreement.
Should the need ever arise for the District to switch contractors or to return to self-operated
service, the District will have to rely on the experience of its own staff to make a smooth
transition. Experienced District workers also know when food service companies are
failing to meet regulatory standards. School Districts may want to consider including RFP
terms that indicate the District’s interest in maintaining high standards for the training and
development of its food service employees.
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Sample Standard Form Language:

Training and Treatment of School District Employees
You may write into the RFP and final contract clauses similar to:

“In order to maintain employee morale and productivity, FSMCs shall only employ and
retain personnel who have demonstrated an ability to successfully manage operations
while treating effective employees in a respectful way.”
“Management shall only employ and retain managers who treat School District
employees in a respectful manner.”
“Part of the FSMC’s responsibility is to maintain, develop and train the School District’s
existing workforce.”
“In order to maintain employee morale and productivity, when possible, FSMC shall
seek to replace all vacant positions by promoting and training existing School District
employees.”
“FSMC will maintain the complement of skilled employees that existed at the inception
of this agreement in order to ensure an orderly transition in the event the parties elect to
terminate the agreement.”

Part Five: Negotiating the Final Contract

School Districts can employ the best possible language in their Request for Proposals, however,
it will not be of help if the language is not incorporated into the final terms and conditions of
the contract language. To help ensure that your District maximizes the value of the contract,
when finalizing terms and conditions of a food service management agreement:
• Leave plenty of time for final negotiations
• Read and review all final terms and conditions carefully
• Consider choosing a back-up company in case the School District can not reach
a satisfactory final agreement with its first choice of FSMC
Additionally, when negotiating initial contracts or addendums it is important to understand that
USDA rules prohibit School Districts from making material changes for the basis for award of a
contract.
Competition is impaired when potential contractors lack the necessary information to identify
allowable and unallowable costs and establish the best and most responsive price. Because
material changes can create a non-level playing field that could result in a School District
receiving less than the best possible terms (since other bidders would not have the option of
bidding on the same basis), material changes require a rebidding of the contract. In a worst case
scenario, material changes may result in state regulators voiding the contract, either prior to the
start of the school year or retroactively.
Finally, consider using an independent and experienced consultant firm to assist during the RFP
process. A good consulting firm can help ensure the School District negotiates the best possible
food service agreement.
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