FILED

IN THE UNITED STATES DISTRICT #wm

FOR THE SOUTHERN DISTRICT OF WES] VIRG 2320
AT CHARLESTON
' ' - SAMUELL KAY, CLERK
_ | u.S. District & Bankruptey Courls

IN TOWN HOTELS LIMITED PARTNERSHIP, Soutivern District of West Virginis
fikia 1N TOWN HOTELS, LTD. and IN TOWN
HOTELS, INC.,

Plaintiffs,
v. Civil Action No._2:03—0YA\
MARRIOTT INTERNATIONAL, INC.,

Dofc_mhm.

COMPLAINT

Plaintiffs In Town Hotels Limited Partnership and In Town Hotels, Inc., by their
undergigned counsel, bring this action against Defendant Marriott Intemational, inc.
("Mariott") and aliege In suppoxt thereof as follows:

THE PARTIES
4. Plaintiff In Town Hotsls Limited Partnership, formerty known as In Town
Hotels, Ltd., is a West Virginia limited partnership whoss general partner is plaintiff In
TMMIm,whldlhmOhbwmmﬂonmmdhdomﬁnmhﬁnma
Waest Virginia. In Town Hotels Limited Partnership and In Town Hotels, Inc. are
hereinafter jointly refetred to as “in Town Hotels® or "Owner.” In Town Hotets owns the
QMMMTMWW.WnZWmWMM

West Virginia 25301 (the "Hotel”).
2. Defendant Mariott International, Inc. ("Mariott) is a Detaware corporation

with ity principal offices in Bethesda, Maryland.

a
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3. OnNovember 18, 1980, Owner entered into a Managerment Agreement (a
true and comrect copy of which Is sttached hersto as Exhibit A and incorporated herein
by referance) with Mariott Corporation. Upon information and belief, af of Marott
Corporation’s obligations and responsibiiities under the ManagerﬁentMement
passedito Marriott as a result of a corporate restructuring. Upon information and bellef,
Mamoﬁbmowweammmmtommammﬁmmfespodbmg
management of the Hotel.

JURISDICTION AND VENUE

4. . This Court also has subject matter jurisdiction aver this dispute pursuant
to federel diversity Juriadiction, 28 U.S:C. § 1332, because the matterin controversy
exceeds the sum or value of $75,000, axclusive of interest end coats, and Is between
chizens of different states.

5.  Marriott transacts business in this district, and this action arises out of
such business. Marrioﬂhwbjectwpemnallmlcﬁmhmbdm

6.  Venue Is proper in this Court pursuant to 28 U.S.C. § 1391(a)2), as a
substantial part of the events giving rise to Plaintiffs’ clalms occurred in this judicial
district and the property that ia the subject of the action s situated in this judicial district.

NATURE OF THE:CONTROVERSY

7.  This Complaint arises out of the unlawful acts of Mariott in connection
with ks managerent of the Hotel, Mﬂﬂbﬁh&shﬂdﬁdwhwm
fiduciary duties to Owner. Completely ignoring its duty to manage the Hotel for the
bonoﬁtomeandbp\nOwnehmtsahndofbm.Marﬂoﬁhuugadk

San 61:£T7 20BC-6C-AM



position:as fiduciary 1o secure improper and unjustified profits for ks own account at
Owner’s expanse.

8. The Hotol was developed by Owner, along with the Town Center complex,
In Charteston, Weet Virginia in the eary 1880s. Owner has rights o the land pursusint

to & ground laase with an initial term of 52 years and four renewal options of ten years
each, and hes owned the Hotel from its inception.

0.  Pursuant to the terms of the Management Agreement, Marrlott agreed to
actasmoagmofmemernndagreedtomnaguhe Hotel for the account of the
Owner.

10. Pursuant to the terms of the Management Agreement, Marriolt caused is
affiliates and/or related parties to provide goods and services to the Hotel.

11. As set forth more fully herein, Mariott materially breached the
Manageément Agreement and breached its duties as an agent and fiduclary of Owner.
Amang other acts and omissions, Marriott did the following:

a) engagedhaedte‘metodofraud Owner by failing to disclose
and/or account for and remit to Owner all monies collacted by Marriott, its affiiiates

X andior related parties. Instead, Marrott obtained sscret kickbacks for its own accourt,
and not the account of Owne, from undisciosed vendors providing goods and/or

services to the Hotel;
b)  engaged in undisclosed self-dealing transactions with its affiiates

andlor related parties:

¢)  uniawfully allocated its corporate, affiiate and/or related party

overhead to the Hotel;
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d)  fallad to provide a proper accounting of fees, allowances, charges,
commissions, bonuses, discounts, rebates, profits and/or k:d(backa pald to Martiott, its
affillates and/or related parties; ' ‘ '

e) faibdhmamahawumanﬁcomplebbédks.mcbws.and"‘
financial statements for the Hotel;

f)  engaged in, acquiesced in and/or condoned accounting
Waﬂhl.mudowmmdmneedmnthviolaﬂonoﬂhduﬂumwigaﬂom
to Owner; | 4

g)  permitied two Marrioti-affliated hotsls to begin operation in direct
mmmnmmmhmommm.wmwmmandm
misrepresentations to Owner in connection therewith; and

h) mbremmtodhOwnuﬂnpmjededmmuesdurWadme
whenManMwasawareMOwnerwumMngonthepm]edbnﬁnroﬁnandnom
Hotel, |

12.  Maniott's improper conduct was committed knowingly, intentionally,
mcldesdy.wmmuy.andinoomdomdimgardoﬂheﬂgmofm.

13. TMwﬂnguthanMMmﬁoﬁb‘mmmomiﬂdomﬂmof
mmummmm.mmm:mmmmmu&mnmmm
in the Management Agreement. Mauiou’s:gencyianotéoupl.dmanmmt. The
agency relationship curently is tarminable at will

14. medmeagmmmbmmommb
wppoctedbymﬁo«swiﬂulbmaehuolibduﬁuandowombm:lhmwdhdowm.
waMwanaiumbMMbrlbaMnndmadomdhﬁmm

San 61:£1 20BC-6C-AM


Lucy Komisar
Line

Lucy Komisar
Line


and/or related parties; and Nts dissemination of incomplets, inconsistont, false and
misleading information to Owner.
FACTS |
L MARRIOTT'S DUTIES TO OWNERA
A ThePrincips¥Agont Relationship
15. Pursuantto Section 1.01 of the Management Agreement, Mariott agroed

tomanagothoHotslasﬁnagentofﬁwnarandwoperatoﬂ\oHohlforﬂ\eawoumof
Owner.

18.  Section 22.03 of the Management Agreement further provides that “fijhe
relationship of [Owner] and [Marriott] shall be that of principal and agent, and nothing
conitainad In the Agresment shall be construed to create a partnership or joint venture
batweery them or their successors In interest.”

17.  Under Section 1.02 of the Management Agreement, “{ghe Hotel
opemﬂmuaha!beundermeaxcmepmisionandeomdoﬂMamotﬂmm.
emeptudhomkacpodﬂcalypmvldodhmmmmmaﬂbonwnbbforme
proper end efficient operation of the Hotel." Accordingly, Owner put its trust in Mariott,
wummwmnashawngmemqummomnndmsmmmenwactas
Owner's fiduciary in operating tha Hotel, and Owner did not and could not have known
that Maniolt would engage in the malfeasance afleged hereln.

18. Atﬂnlmmms.mmmhddwoutbbeandhuadpdastha
agent of Owner.
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B. glFllndlDOﬂMfmanpouﬂon of the Hotal Are the Sole Proparty of

19.  Pursuant to the Management Agreement, the parformance of all activities
wmuMummmmwmbﬁmmﬁommm.

20.  Mariott was granted the power 1o manage and maintain the accounts of
the Hotel Into which all funds from the Hotel operations are to be deposited pursuant to
Sections 1.02 and 9.02 of the Managemont Agreement. Al of the Hotal accounts that
Marriolt maintains and manages, the funds in thoss accounts, and the funds generated
by the Hotel are held in trust by Martiott for the account of Owner.

21.  Mariott has been and continues to be in possession and control of the
accounting system for the Hotel, and diractly controls the generation and transmission
of monihly financial statoments and the annual certified financlal stataments for the
Hotel,

c mcommumwmmwwummmm

22, Pu:uanttoSectionS.Oi(E)ofheMamomoMAgmemn,Ownerbto
paymfeosom\angeotouaniottemplaupwiﬁmnypmvldedlnmeMmammem
Agrsement.

23. Section 501(A) of the Management Agreement provides that Mariott may
MMMM)MOMWM”W(‘BabIW
Fea™). _‘fOpemﬁmPWlsdeﬁndinSocﬂon 2.01(G) of the Management Agreement.
The definiion of “Operating Profi® #aelf includes a deduction of three percent (3%) of
GmuRwenueﬂnlavorofMaM'asmimbmemeMtoﬂanagmmmﬁw
for the Hotol's share of costs and expenses incurred by the Managemant Company o
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its affilisted companies for services which banefit all Marriott hotels and which are
performed by personnel not normally located at the Hotel and are not Chain Services
{as defined in Section 11.03)." (Collectively, the Basic Incenkive Fea and the thes
percent (3%) deduction described above ars hersinafior referred toasthe
“Management Fees.")

24.  Section 11.03 provides that Marriott shall fumish to the Hotel certain
seivices fumnished generally on a central or regional basis to other hotels in the Marriott
chain that benefit each hotel as a participant in the Marriott chain. These services are
defined|as "Chain Services.”

25. Chahswouhdude.bywayoﬂlmﬂon,mﬂomluluofﬁee
servicey, central training services, central advertising and promotion, the Marriott
resarvations system, payroll and accounting services. In addition, Chain Services
hcludo'wdiaddlﬂmdunhlormgbnalmasmayﬁunmtoﬁmebe
fumished for the benefit of the hotels in the Marriott chain or in substitution for services
now perfonmsd at indMdual hotels which may be more efficiently performed on a group
basis."

26. Pursuant to Section 11.03 of the Management Agreement, “Chain

‘Services shall be provided st cost and neither [Mariott] nor any entity controted by

[Marriotf] shall make a profit from providing such services.” Marriott's sole

umwumommdMMmMmmuwmn

the Hotel’s allocable share of the cost of providing Chaln Services to the Hotel.
27. Marriott is not entitied fo any compensation under the Management
Agreement ather than the Management Fees and tha reimbursements for Marrott's
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costs in/providing Chain Services, and is entitfed to profit only through its Basic

Incentive Fee.

D. Omnrhﬁnﬂﬂodtobocumonuﬂonofhniou'lwonﬂonoﬂhoﬂom
d ords of Both Marrioft and its Affiliates -

28. Pursuant to tha Management Agreement, specifically including Sections
9.01 and 5.02 therein, and pursuant to Marriott's fiduclary duties to Owner, Owner is
entitled to an accounting of Marriott’s operation of the Hotel and is entitied to Inspect
the books snd records of Marriott and ks affiiates and/or related parties related to the
Hotel.

29. Mariott, pursuant to its contractual and fiduciary duties, is required to
provide a full and falr accounting of the Hotal's operations, including disclosure of the
msbdchalnSewbesmdﬁwHotd‘spmmahamdthoaerorwhid\ Marriott
has been reimbursing iteelf out of the Hotel's accounts.

. MARRIOTT'S ABUSE OF ITS POSITION OF TRUST

30. Ovmer has paid Management Fees to Marriolt of approximately $18.5
million aver the ife of the Hotel. Marriott uniawfully obtained and retained additional
Mdmwnpenuﬁmandlwpmfuﬁommoopemﬁmofﬂmmwmvidaﬂmof
Maniott's duties and obligations to Owner. |

a. Marb&.hhmpulyasﬁdudawat\dagm‘ofm.emmdm
eontachwlmvondomformopmdmoofgoodsmdtewbu.whid\com&m
negotiated by Marriott, its affiiates and/or related parties.

32. lnaddﬂonbmefeesauwedpurwantbﬁwuamoamemw
mmmhaﬁmwammdmmobmmedumwmm
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vendors to the Hatel. Under the Management Agreement and as Owner’s agent,
Marriott, Marriott's affillates and/or related parties had a duty to enter into falr contracts
and were mthMeManmmmmhmeﬂmmmw

Kickbacks to Marriott, its affillates and/or related parties.
33. Manbﬁkﬂonﬁondlyarﬂwﬂﬁdlyfaﬂed-bdledoseb%na"neﬂénoe

and amounts of the ldckbaekumda!odwlthsudwendm.lnmm\omon

scheme to defraud Owner.

34. ,Maubﬂ.acﬂnglneoncad-wihmmlamsandlormhted partias, intended
toretahmddldmainthmvendorkldcbaduforiuownawoummwpmﬁt

mmwmmmmtmmummmmmm«mmmmm

Owner.

3s. Manbﬁnquiresﬂ\atmouotalpamdpablnmemhum programs
mctodbyMaMthembvhminsOwnemboapartofmepmgmmﬁomwhid\
Mairiott has obtained secret kickbacks.

6. Mamiott verbally has sdmittad o recelving kickbacks in the form of rebatos

and other allowances from vendors such as ATST, USA Today and American Express.

ummmmmw.mmmmmwwmmrm»w.

ar. Thokickbadmmmmmmnmm bonuses,
dmmmmbatudedvedﬂomﬂwmmﬁpandopemﬂonownﬂou. Any
such ltermns are the sole property of Owner and are to be held in trust for tha account of

Owner.
». 1n furtherance of Its scheme to take iegal profits from the operation of the
Hotel aid to engage in salf-dealing, Marriott falled to disclose and actively concealed
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material information and caused to be issued false gnd yd misleading reports and audited
)( nmndalbtamenhmd\ommddlmmﬂonofndtbaclw.mdudmgbmﬂouhnbdb

iterns such as allowances, commissions, bonuses, discounts, rebam and profits from
vendors. The reparis and financial statements also omitted all menﬂonofMannttund

Marriott affiliate and/or related mmmmmvendmwhohudggreedbgy
kickbacks.

30. MM.LM&MWLWMW:MaM
misrepresentad and/or othenwise withheld information pertaining to legal kickbacks
>< cbiained from vendors, Including but fot limited to profits received by Mariof, Marriott
affiliates and/or related parties.

40, Infurthorance of is scheme to proft flegally from the oporation of the
Hotel and to engage in @lf-'deallng. Marriott engaged in an intentional, deliberate
practice of disseminating incomplete, Inconsistant, falee and misleading information to
Mummwbmmdmammmummmwmmmm
‘owners. anupmuedmummdmpﬂonsofhpmmandimwhbh
were in reality schemes to take Klegal proﬁtsfromﬂ\eopemﬂonofmoﬂobl tel, and
wmmﬂvmledmmm.ﬁnamuMOfWamm
ﬂwHotd.moldonﬁtyofmevondora.thoamumtdmbammeyoadlbw.
n@ond.mdornaﬁondmda.hwmmmmmwmmnsm
mmm,mmmmmbmmmamw,of
mopﬂeosdwsodbymmoﬁ‘snmdmlngsewim.

41. Despite Maniott's obligations under the Managoment Agreement, it has
mabzwmmmwmmmmmmmmmmm

10
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agread! that they would not profit from the provision of Chain Services. On Information
and bollef, Marriott also continues to seek relmbursement from the Hotel for Chain
Servica axpenses assoclated with its Avendra affillale, while at the same fime Maniott
publicly states that Avendra is allowed to profit from the same Chaln Services
previously provided through Marketplace in contravention of the express terms of the
Management Agreement.

50.  Further, the suppliar that Avendra uses to supply goods and ssrvices to
tha Hotsls (and, upon Information and bellef, the same supplier used by Marketplace

and by Marrott's own centralized purchasing service before the creation of Avendra) is
yet another Marriott affillate and/or related party, Mamiott Distribution Services. Upon

information and betlef, Marrott Distribution Services also has profited and wilt continue
to profit from the provision of Chain Services to the Hotel. Such profit taking is in
contravention of the Management Agreemant.

51. Owner has requested detalled documentation of the charges to the Hotal
related to the provision of these Chaln Services as described above, including vendor
contracts and terms, but Marriott has refused to produce such documentation.

52. Mamiott's receipt of unlawfui profits and kickbacka from the provision of
these Chaln Services through Avendra, Marketplace, and Marriait's own cantralized
purchasing services resulted in the diversion of Owner’s funds to Marriott and a

decreass In Owner's profits from the Hotel in violation of Marioit's contractual and

fiduciary duties to Owner.
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C. Harriott’s Unlawful Allocation of Corporate Overhead and Wrongful
Recovery of Prohibited Coats.

53.  Mamiott also has unlawfully giphoned funds from the Hotel through lts
*Hotel Excellencal® program by, among other things, charging the Hotel ten percent
(10%) for travel agent commissions, when the actual cost of travel agant commissions
is less than 10%. The difference in what Mariott collects from the Hotel and what it
distributes to tha trave! agents is retalned by Marriott in what It calls the “Spiit Fund.”
Marriott has refused to produce Information to substantiate its use of these funds, which
#t claims to be using for the benefit of Mariott hotals, including the Hotal. Upon
information and beliet, Mamlott has profited from this diversion of funds at the expense
of hotal owners, Including the Ownar, In breach of Marriott's contractual and fiduclary
obligations.

54. In addition to the other schames, Marriott also embarked on a schems to
offload its corporate averhead and the overhead of its affilates and/or related parties
onto the Hotel, upon Information and bellef, by, among other things, levying additional
“corporate” charges for services covered by the fees allowed In the Management
Agreement and by including in the Hotel's central service allocation certain corporate
expenses not propery charged as part of cost recovery for @ Chaln Service. The effect
of such offioading has and will continue to increase Marriott's profits from the Hotel in
violation of the restrictions of the Managament Agresment and In violation of Marriott's
fiduciary duties to Owner.

55. Morsover, upon Information and belief, Marriott has not apportioned the

costs for gome of Its Chaln Services in a fair and equitable manner, and has developed

14
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a new scheme 1o offload corporate accounting functions onto the Hotel, entitled "Project
Mercury.”

58. Owner has requested detailed documentation of these corporats and
Chain Sarvices charges, but Marrlott has refused to produce such information.
Marriott's refusal deprives Owner of Information needed to determine whether or not
thesa charges comply with the Management Agreement, and is yet another violation of
Mariott's duties and obtigations to Owner.

57.  Owner has fully complied with the terma of the Management Agreemant,
including but not limited to the those terms relating to the Management Fees, and is
entitled to a full accounting of all amounts charged, deducled or otherwise appropriated
from the operations and accounts of the Hotel by Marrioft.

D. Marroft Breached lIts Fiduclary Duties to Owner in Permitting Two
Marriott Affillated Hotels to Enter the Charleston, West Virginia Market

to the Detriment of Owner,

58. When Owner developed the Hotel, t was the first full-service hatel in
Charleston, West Virginia and made a favorable impact on the city's abllity to attract
conventions to Charleston. The Hotel has generated significant goodwill over the years
in the Charleston area as the premier full-sarvice hotel In the city.

59. As Ownera fiduciary, Mamiott has a duty to put the interests of Owner
ahead of Its own. As such, Marriott s not allowed to take advantage of the goodwill that
Owner and the Hotel have generated by permitting other Marriott-affiliated hotels to
enter ths Charlestan, West Virginia market, when guch Marriott-afMiiated properties
would have a detrimental impact on the Hotel's financial performance and would usurp

the goodwill in this markstplace that was developed at Owner's expense.

15
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60. Further, Mariott has a duty not to use the Hotel's confldential commercial
information of trade secrets for its own benefit or the penefit of other Marriott-affillated
hotels.

61. Marriott has permitted two Marrott-affiiated hotels, a Marriott Residence
inn and a Fairfield Inn, to enter the Chareston, West Virginia market to the detriment of
and in competttion with the Hotel. Thesa new Marriott-affillatad properties have
adversely affectsd the financlal results and prospects of the Hotel, which already wes
facing increased compstition from an unaffilated property that also recently entered the
Charleston market.

§2. Marriott has been dishonest in its dealings with Owner related to the
Manbnmmw hotels in the Charlaston market by, among other things, providing
false Information regarding the competitive Impact of the two Marriott-affilated hotels
and by falling to provide material information regarding the oompetiﬁve impact of thesa
properties.

63. The two Marrioti-affliated hotela are in competition with the Hotel and
have had a detrimental Impact on the financial results of the Hotel.

64. Atoraround the ime that the two Marriott-affliated hotets were being
developed, Owner refinanced the Hotel. At the time, Owner relied upon Marmioft's
revenue projactions thal were materlany misleading in that they did not account for the
detrimental impact that the en;‘y of the two Marriott-affilated hotels into the Chareston
market would have on the Ho\iel. Marrioftt knew that Owner was relying on the
information supplied by Marriott in connection with the refinancing. Owner relied upon

the misleading revenue projections to its detriment In refinancing the Hotel.

16
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65. Marriatt has unlawfully misappropriated for its own benefit the goodwili
that Owner has devsloped in the Charleston market In breach of ita fiduclary dutles to
Owner.

E. rriott's Con igclosed nd Owner’

66. Upon information and belief, Marriott has violated and continues to violats
#ts duties and obligations to Owner by virtue of its mismanagement, breaches, and
dissemination of false and misteading information not presently known by Ownsr. The
mismanagement, breaches, and false and misleading Information set forth hereln are
Hiustrative of Manrott's wrongful conduct, and Owner reasonably expocts that additional
instances of misconduct by Marriott will come to light during dlscovery.

67. Marrlott has falled and continues to fall to maintaln accurate and complete
books, records, and financial statoments for the Hotel, making it impossible for Owner
1o detormina what Martiott Is actually eaming by virtue of its management of the Hotsl.

88. As a result of Mamiotl's unlawful activitias alleged above, Owner has lost
confidence in Marriotl's abllty to act as its agent In connection with the management of
the Hotel.

g9. As Owner's fiduclary, Mamiott had and continues to have a duty to act
fairly, honastly, candidly, and openly with Owner and owes the highest duty of good
faith, fair dealing and disclosure to Owmer, particularly since Marriolt controfled and
continues to control the operating funds of the Hotel and Owner had bestowed its trust
and confidence in Marriott. Owner has no expertise In the management of hotels and

has relled axclusively upon Marriott to manage the Hotel in the best interests of Owner.

17
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70. Owner placed Its trust and confidenca in Marriott and entrusted Mariott
with it property, under @ Management Agreement requiring that Marriott would act
solely for the benefit of Owner in managing and operating the Hotel. Owner justifiably
refled upon the representations of Marrolt, Including its representations regarding it
expertise and honesty, and pald Marriott miltions of doliars in fees and relmbursements
in reflance on these repressntations. '

71.  Owner avers that it is entitied to the disgorgement of the Management
Foas paid to Marriott; that it has no obligation to pay Marriott any additional
Management Fees in any amount, and that it is entitied to the disgorgement of
additional monies unlawfully exiracted by Marriott from ths Hotel. Further, Owneris
entitiad to the relief set forth herein in the Prayer for Rellef.

COUNT I
BREAGH OF CONTRACT

72.  Owner realleges and incorporates by this reference, as If fully set forth in
this count, paragrapha 1 through 71 of this Complaint, as well as the allegations in
subsequent counts.

73. The Management Agreement conetitutes a lawful, binding, and
enforceable contract between Owner and Mariott.

74.  The acts and omissions of Marriott alieged herein constitute material
breaches of Marrott's obligations under the terms of the Management Agresment.

76.  Owner has performed all of s obligations under the Management
Agreement, and all conditions precedent have been satisfied.

76. Marriott's breach of its contractual duties and obligations is particularty

egreglous because it acted with supposed expertise In hotel management on behalf of

18
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Owner, who had no expertise in hotel management and who relled upon Marriott to
performiits agreed upon contractual duties and obligations.

77. Owner has suffered and wil continua to suffer damages 8s a diract and
conseqyential result of Marrioft's breaches of the Management Agreement, the Mnt
of which will be determined at trlal.

COUNT I
BREACH OF FIDUCIARY DUTY

78.  Owner realleges and incorporates by this reference, as if fully set forth in
this count, paragraphs 1 through 77 of this Complaint, as well as the allegstions in
subsequent counts.

70. Marriott agreed to serve as agent of Owner pursuant to the Management
Agresment. Under the agency relationship between Owner and Marmiott, Owner tumed
the day-to-day openation and management of the Hotel aver to Marriott, and Marott
has custody of the revenues, operating funds and procaeds related thereto. A
relationahip of trust was created and continues to exist between Marriott and Owner.

80. Marriott owes Owner the fiduciary duties of utmost good faith, fair dealing,
loyalty, honesty and full disclosure by virtue of the agency relationship between the
parties. Méniott also was obligated and continues to be obligated as a fiduciary not to
engage In self-dealing or otherise to promoate its interests at the expense of and to the
detriment of Owner. -

81. Mariott has breached its fiduciary dutles and obligations to Owner,
including, by way of lljustration, through the acts and omissions described in this
Complaint.
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82. Mamiott's breach of its fiduciary duties and obligations is particularty
egregious because & acted with supposed expertise in hotel management on behalf of
Owner who had no expertise in hotel management and relied dpon Marriott to
dischargp #ts fiduciary duties with the utmost loyalty and consistent with the hlghastr |
standards of cara.

83. Owner placod its trust and confidence in Marriott and believed that
Mariott would act solely for the benefit of Owner.

84. Owner has suffered and will continue to suffer damages as a direct and
consaquential result of Marrott's breaches of its fiduclary duties and obligations, in a
monetary amount to be determined at trial.

85. Marriott's breaches of its fiduclary duties and obligations were committed
knowlingly, intentionally, reckiessly and with a consclous disregard of the rights of
Owner, Accordingly, Owner is enﬁtled to recaver punitive damages in addition to
compensatory and consequential damages in an amount to be determined at trial.

COUNT il
BREACH OF IMPLIED DUTIES OF
GOOD FAITH AND FAIR DEALING

86. Owner realleges and incorporates by this reference, as if fully set forth in
this Count, paragraphs 1 through 85 of this Complaint, as well as the allegations in
subsequent counts.

87. By virtue of the Management Agreament, thers exist implied duties of
good faith and fair dealing. Marriott has materially broached its implied duties of good
faith and fair dealing 1o Owner through the acts and omissions described above.
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88. In committing such breaches, Marriott has directty and proximately
deprived Owner of the contractual benefits to which it is entitied as the Owner of the
Hotol. Owner hes suffored and wil continue to suffor damages for which  soaks
monstary damages In an amount to be determined at trial.

89. In addition, bacause Marrott's breaches of the implied duties of good faith
and fairidealing were committed knowingly, intentionally, recklessly, in bad falth and
with a conscious disregard 1o the rights of Owner, Owner is entitied to recover punitive
damages in addition to the monetary damages aought herein in an.amount to be
determined st trial.

COUNT IV
FRAUD

90. Owner realleges and incorporates by this reference, as if fulty set forth in
this count, paragraphs 1 through 88 of this Complaint, as well as the allegations in
subsequent counts.

91. Mamiott intentionally madé the false and misleading material statements
and omisslons described In this Complaint, knowing that the statements were untrue,
misleading and/or coﬁoealod matecial facts, with the deceitful intent that Owner would
rely thereon.

82. Owner relied upon Marriott's representations, waranties, and omissions in
entrusting and continuing to entrust the operation and possession of the Hotsl and its

accounts to Mariott, in making Marriott its agent and fiduclary for the purpose of

‘operating the Hotel and handiing the Hotel accounts, and in refinancing the Hotel.

93. Marriott committed fraud by obtaining and retaining undlsciosed kickbacke
through its lllegal purchasing activities, by offioading overhead, by recovering non-
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COUNT IX
PERMANENT INJUNCTIVE RELIEF

129, Owner realleges and incorpordtos by this reforance, as if fully set forth In
this count, paragraphs 1 through 128 of thia Complaint, as well as the aliegaﬁons in
subsaquent counts. -

 480. Owner possesses the right to ravoke or terminate Marriott's agency and,
further, to limit or modify the scope of that agency.

131, Based upon Marriott's conduct in the management of the Hote!, Owner
avers that there is a substantial likelihood that Mariott will attempt to Interfera with
Owner's exercise of lts rights by, among cther actions, engaging In one or more of the
following:

a) attempting to ssize control and exercise exclusive possession over
the Hotel premises, to the exciusion of Owner and Its representatives;

b)  falling to respond o, obey, ablde by, and comply with Owner's
directives with respect to the operation of the Hotel and the handling and managemant
of the Hotol funds and related accounts;

c) attempting to remove, dlsconnect, delate, destroy, or otherwise
disable various computerized accounting and reservations systems, and/or to deny
Owner usabla access to the data contained thereon, I an effort to cripple the operation
of the Hotel;

d) aﬁempﬂnﬁ 1o remove, disconnect, delets, destroy, disable or
render unusable or inaccessible any computer hardwara or sofiware;

o) attempting to interfere with future reservations or group bookings or

interfere with current or prospective group contracts relating to the Hotel;
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f) saeking to provent Owner from exercising Its lawful powers and
rights relating to the Hotsl,

g)  exercising control over accounts or investments comprised of Hotel
ravonues or funds belonging to Owner,

h)  destroying, misappropriating. transfesring, secreting, of altering
books, records and other documents refating to the Hotel, Marriot?s management and
operation thereof, Marriott affillates and/or Marriott related parties’ transactions, and/or
Owner,;

) destroying, misappropriating, transferring, secreting, of altering
books, records and other documents rolating to any and all corporate and chaln wide
chargesiassessed 1o the Hotel by Marriott, its affiliates and/or related parties from 1880
to the present;

i) increasing the Hotel's operating budget without Owner's express
consent;

k) demanding unnecessary maintenance, renovations and/or capital
improvements to the Hotel; and

)} otherwisa Intarfering with and delaying the exercise of Ownor's
rights as the legal Owner of the Hotel.

432. Owner will be ireparably harmed in the absence ofa permanent
injunction restraining the above-mentioned activities.

133. Owner s without an adequate remedy at law.
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COUNT X
DECLARATORY JUDGMENT TERMINATING
MANAGEMENT CONTRACT

134. Owner realleges and incorporates by this reference, as if fully set forth in
thia count, psragraphs 1 through 133 of this Complaint, as well as the allegations in
subssquent counts.

135. Marriott has no right to remain on the premises of the Hotal or to continue
to participata in the management of the Hotsl.

136. Thare oxists a genuine case and controversy batween the parties as to
(a) whether Marriott's breaches of the Management Agreement and other misconduct
as alleged haroin deprive Marriott of any right or interest with respect to the
management of the Hotel, and (b) whether Qwner- has the right to tarminate Marrioit's
Management Agreement for cause. A declaratory Judgment as to the rights and other
legal relations of the parfies is necessary to the resolution of this dispute.

137. Owner accordingly seoks a declaratory judgment pursuant to 28 U.S.C.
§ 2201 that: (1) it has the right to terminate for causa any principal-agent managemant

relationship with Marriott; (2) it is entitled to possession of the Hotel; (3) Marriott must

vacate the premises upon notics from Owner; and (4) Marriott must cooperate with the
transition to new management in order to minimize disruption to the operation and
financial performance of the Hotol by, inter alia: () transferring the books and records

of the Hotel, (b) transferring all Hotel bank accounts and the balances therein;

(c) transferring all licenses, permits, warranties and/or vendor agreements; (d)

cooperating with Owner's efforts to communicate with Hotel employees; and () by
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assisting/with the smooth transfer of all Hotel sales and marksting functions, including

the timely registration of the Hotel on any applicable giobal distribution systems.

JURY DEMAND

pursuant to Fed. R. Civ. P. 38(b), Owner hareby demands a trial by Jury of all

issues sat forth herein and of all Issues that may arise In this action hereafter which are

triable by right to a jury.
PRAYER FOR RELIEF

WHEREFORE, Owner prays for judgment in favor of Plaintiffs In Town Hotels

Limited Partnership, {k/a in Town Hotels, Ltd., and In Town Hotels, Inc. against

Defendant Marriott Intemational, Inc. as follows:

1.  The award to Plaintiffs of damages, including compensatory,

consequential and punitive damages, in an amount or amounts
trial;

2, Payment to Plaintiffs of all management fees paid

1o be determined at

to Marriott and to

Marriott’s predecessor in interest in the Managsment Agreement in the approximate

amount of $18.5 mitlion;

3. Restitution In an amount to be determined at trial,

including but not iimited

1o, all profits made by Marriott, fts afMilates and/or related parties, from 1980 to the

present;

4. Aparmanent nfunclion rosrlning Marriott and i efltes Enclr related

parties from tha unlawful acts complained of herein;

8. A declaratory judgment that Owner (1) has the right io terminate for cause

any principal-agent management relationship with Marmiott; (2) is entitied to possession

31

eC:E1  20aZ-6C-AM


Lucy Komisar
Line

Lucy Komisar
Line

Lucy Komisar
Line

Lucy Komisar
Line


2£°'d Wil

of the Hotel; (3) Marriott must vacate the premises upon notice from Owner; end (4)
Maniott mu;t cooparats with the transition to new management In order {0 minimize
distuption to the operation and financial performance of the Ho‘tel;‘

6.  Anaccounting of the affairs of Mamriott and its affilates and/or ralated
parties In connection with ita management of the Hotel;

7. Prejudgment interest and post judgment interest from the date of entry
unti the date of satisfaction at the highest rates allowed by law,

8.  Reasonablo atiomeys fees and costs incurred by Owner In this action;

9.  Such other and further rellef as the Court may deem just and proper.
Dated: May 23, 2002
IN TOWN HOTELS UMITED PARTNERSHIP

and IN TOWN HOTELS, INC., Plaintiffa
{

Edward P. Tiffey
EDWARD P. TIFFEY,

227 Captiol Street, Fourth Floor
Charleston, West Virginia 25301
Telephone: (304) 344-3200

Benjemin L. Balley (WV BarID #200)
Brian A. Glasser (WV Bar ID # 6597)
Jennifer S. Fahey (WV Bar 1D # 7442)
Bailey & Glasser, LpP

227 Capitol Street’

Charleston, West Virginia 25301

(304) 345-8555

(304) 342-1110 facsimifo

Wilism M. Bosch

MORGAN, LEWIS & BOCKIUS LLP
1600 Tysons Boulevard

McLean, Virginia 22036

Telephone: 703.61 8.1000
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