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Appendix 3

THE INDEPENDENT LEGAL ADVISORY COUNCIL
A REGIONAL NON-GOVERNMENTAL ORGANIZATION

ADVISORY LEGAL OPINION

Based on the Working Group Report @
“Principal Findings of an Independent Investigation into the Circumstances
Surrounding the Death of Sergey Magnitsky
And the Theft of 5.4 Billion Rubles from the Russian State Budget”

And based on the criminal case file against S. L. Magnitsky

The Working Group Report sets out and documents violations of the law by
investigators conducting criminal proceedings against Sergey Magnitsky, officials of the
pretrial detention centers and the temporary detention facility where Magnitsky was held
in custody, and the judicial bodies that ordered the detention of S. L. Magnitsky.

It 1s possible to agree with the Working Group’s conclusions that these wrongful
acts contributed to the aggravation of S. L. Magnitsky’s illnesses and to his death.

Our examination of this report and of the criminal case file (No. 153123) enables us
to expose the following violations of procedural law and of international standards of
criminal justice that were committed during the investigation into the case of S.
Magnitsky.'

1. Violations due to the detention of S. L.. Magnitsky and the extension of his
detention periods.

Of all the procedural violations committed during proceedings in the case of S. L.
Magnitsky, the most egregious were the violations due to his detention and the extensions
of his detention periods. @

1.1. The decision to detain S. Magnitsky was not based on established facts
envisaged in Article 97 of the Code of Criminal Procedure of the Russian Federation.

According to Article 97(1) of the Code of Criminal Procedure of the Russian
Federation®, detention is possible only if there are grounds listed in the stated legal

" This opinion does not touch on aspects of the violation of S. L. Magnitsky’s right to adequate medical care or the
conditions of detention in the pretrial detention center, because these circumstances were set out in sufficient detail in
the Working Group Report.

* Hereinafter “RF Code of Criminal Procedure” (~Trans.)
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provision. As Article 108(1) of the RF Code of Criminal Procedure emphasizes, when
selecting detention as a form of pretrial restraint, “...a judge’s ruling must indicate the
specific, factual circumstances on the basis of which the judge issued that decision.”

The European Court has repeatedly emphasized that grounds for detaining a person
must be specific, real [and] substantiated; in other words, they must be corroborated by
reliable information. When issuing such a decision, courts must indicate the specific

circumstances that constitute these grounds and the evidence that corroborates these
circumstances (Klyakhin v. Russia. Judgment of the European Court of Human Rights
dated November 30, 2004).

In violation of the provisions of Article 5(1)(c) of the European Convention [on
Human Rights], and of Article 108(1) of the RF Code of Criminal Procedure, the ruling of
the judge of the Tverskoy Court of Moscow adduced no specific factual circumstances to
substantiate the grounds on which S. Magnitsky was detained and no credible evidence
that such circumstances existed.

The ruling of Judge S. G. Podoprigorov of the Tverskoy District Court of Moscow
dated November 26, 2008 indicates the following circumstances were the grounds for
placing S. Magnitsky in custody:

1) A charge of serious premeditated offenses;

2) “S. L. Magnitsky was attempting to put pressure on witnesses and tried to

frustrate investigative efforts”;

3) The defendant could flee during the investigation or trial.

However, the circumstances adduced by the court do not constitute grounds for
detention envisaged by the RF Code of Criminal Procedure, for the following reasons:

First, charging a person with a serious offense does not in and of itself constitute
grounds for placing in custody and cannot be used to substantiate intent to flee on the part
of the defendant. According to Article 99 of the RF Code of Criminal Procedure, courts
must take that circumstance into consideration only if there are established grounds for
placement in custody, not in place of such grounds.

The European Court for Human Rights takes the same position:

In its decision of November 30, 2004 in the case of Klyakhin v. Russian Federation,
the court pointed out, “(A)lthough the severity of the possible sentence plays a significant
role, the gravity of a charge cannot in and of itself serve to justify lengthy pretrial
detention periods (clause 65).

In its decision dated July 24, 2003 in the case of Smirnov v. Russia, the European
Court emphasized, “(T)he risk of flight cannot be substantiated by the gravity of the
possible sentence alone.”
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Second, the court’s finding that “S. L. Magnitsky was attempting to pressure
witnesses and to impede the progress of investigative actions” is nonspecific. The judge’s
ruling makes no mention of precisely which witnesses the defendant attempted to
influence and the proceedings of precisely which investigative efforts he attempted to
frustrate. It is obvious that this circumstance is not “specific” (Article 108(1) RF Code of
Criminal Procedure).

Moreover, the investigation corroborated this nonspecific circumstance using
documents that are devoid of procedural significance, do not constitute evidence and,
furthermore, contradict specific evidence in the criminal case.

For example, as evidence that the defendant had attempted to frustrate of
investigative efforts, the investigator cited a report of Senior Detective A. A. Krechetov
stating, “S. L. Magnitsky did all he could to impede the search and attempted to conceal
certain objects and documents.” However, this fact cannot be established by a report, but
only by the respective protocol of investigative action. Meanwhile, the protocol of that
search shows that there were no violations by S. L. Magnitsky, and Senior Detective A. A.
Krechetov signed that protocol without comment.

The court’s finding that the defendant might flee during the investigation or trial is
equally unfounded. The investigation attempted to corroborate this circumstance, too, with
procedurally insignificant “investigative information” or with reports prepared by the
members of the investigative group themselves. For example, a report by investigative
group member D. M. Tolchinsky, stating that, according to “intelligence,” S. L. Magnitsky
intended to influence witnesses and force them to give false testimony, was presented in
court.

The presentation of these materials to the court by the investigation is a direct
violation of Article 108(1) of the RF Code of Criminal Procedure, according to which
results of crime detection and investigation activities (ORD) that do not qualify as
evidence may not be used to substantiate grounds of arrest. A special agent’s report that
contains inferences without stating the source of the information does not meet the
requirements of Article 75(2)(2) of the RF Code of Criminal Procedure and absolutely may
not be admitted as evidence in criminal proceedings.

The falsity of the materials used to substantiate the court’s finding that S. L.
Magnitsky’s intended to flee was already obvious during the stated court sessions.

For example, in support of his petition to select a form of pretrial restraint for S. L.
Magnitsky, Investigator O. F. Silchenko presented to the court evidence in his possession
that S. L. Magnitsky was applying for a visa to Great Britain. In so doing, the investigator
cited a statement dated November 24, 2008 from the Economic Security Service of the
Federal Security Service (FSB) that S. L. Magnitsky had a passport for foreign travel and
was applying for a visa to Great Britain.

However, Investigator O. F. Silchenko had to have known that S. L. Magnitsky’s
foreign travel passport had been seized during the search in his apartment on November
24, 2008 — the record of search contains a note to this effect. The defense obtained a
document from the Embassy of Great Britain indicating that S. L. Magnitsky had
submitted no documents applying for a visa to Great Britain.

However, despite the obvious falsity of the information presented by the
investigation, the court agreed with the stated grounds for detaining S. L. Magnitsky.

Therefore, S. L. Magnitsky was detained without legal and sufficient grounds for
using that form of pretrial restraint.
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The Judicial Division for Criminal Cases of the Moscow City Court, without having
examined on the merits a single argument of the defense’s appeal in cassation against that
ruling, upheld it without variation.

1.2. In considering whether to detain S. L. Magnitsky, the court failed to take into
account circumstances pointing to the possibility of using another, milder form of pretrial
restraint.

Clause 2 of Resolution No. 22 dated 29 October 2009 of the Plenum of the Supreme
Court of the Russian Federation “On the Judicial Practice of Using Detention, Bail and
House Arrest as Forms of Pretrial Restraint” emphasizes that detention as a form of
pretrial restraint may be selected only when there is no possibility of using a different,
more lenient form of pretrial restraint.

In violation of this statute, the judge’s ruling to detain S. L. Magnitsky gave no
reason whatsoever for its finding that no other form of pretrial restraint could have
possibly been used.

At the same time, the defense repeatedly suggested those possibilities in court (the
possibility of using bail).

The illegality of S. L. Magnitsky's detention is also illustrated by the court's
disregard for his state of health.

The serious illnesses from which S. L. Magnitsky suffered could not be adequately
diagnosed in the pretrial detention center, which also lacks facilities for treating those
illnesses.

The applicant adduced arguments about the illegality of his detention during court
sessions and in an appeal in cassation against the judge’s ruling, but these arguments were
groundlessly dismissed without examination by the trial court and the Moscow City Court.
In its decision in the case of Khudobin v. Russia, the European Court found that Article 5
of the European Convention had been violated, inasmuch as “...the court decisions failed
to state the grounds on which the Applicant was detained. At the same time, factors such
as Khudobin’s age, health problems, lack of a “criminal past,” and his permanent place of
residence and stable family provided every reason to treat the petitions for release
seriously.” Because the fact that the court decisions lacked a statement of grounds for
extending the arrest was no coincidence, but rather an accepted practice of considering
release petitions, the European Court found that the applicant’s detention was groundless
and inconsistent with Article 5(3) of the Convention, which provides the possibility of
release pending trial (Khudobin v. Russia, 108).

It is obvious that this position of the European Court is fully applicable to the case
of S. L. Magnitsky.

Moreover, the detention of S. L. Magnitsky, in light of his illnesses, violated
Article 3 of the European Convention, inasmuch as it constituted inhumane and degrading
treatment.

The European Court defines inhumane treatment as treatment that causes severe
physical and emotional distress.

For ill treatment to constitute a violation of Article 3, it must reach a minimum level
of cruelty. The assessment of this minimum level depends on all the circumstances of a
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case, including its duration, its impact on the physical or emotional state of the victim of
such treatment, and, in some cases, on the victim’s gender, age and state of health
(Raninen, 55).

In its decision in the case of Khudobin v. Russia, the European Court found that
Article 3 of the European Convention had been violated, inasmuch as “the claimant was
HIV positive and suffered from a mental disorder, detention only intensified his suffering,
and the withholding of timely and skilled care led to physical suffering, along with a
powerful sense of insecurity.”

This position is obviously also applicable to the case of S. L. Magnitsky, who was
held in detention for a long time under similar conditions, with a serious illness and
without the possibility of obtaining adequate medical care in the conditions of the pretrial
detention center.

Therefore, this investigative body and these courts violated the rights of S. L.
Magnitsky as provided for by articles 3 and 5 of the European Convention.

1.3. In considering whether to detain S. L. Magnitsky. the courts failed to verify the
“validity of the charge.” whereby they violated Article 5(4)(1)(c) of the European
Convention.

The Working Group Report notes, “(T)he charge against Magnitsky was fabricated
by employees of the Ministry of Internal Affairs (MVD) and the Federal Security Service
(FSB) of Russia. Accounts of his involvement in tax evasion by his client’s two companies
in 2001 were not based on factual circumstances, inasmuch as_there had been no claims
against these companies from the tax authorities, the deadline for presenting such claims

had expired back in 2004, Magnitsky had nothing to do with the activity of the companies
themselves or their tax reporting in 2001, and he was not a founder, a director or an

accountant of these companies. Accordingly, in violation of the European Convention on
Human Rights and despite repeated appeals by the defense, the court authorized the arrest
and detention of Magnitsky in the absence of any factual information that would have
corroborated the suspicion of Magnitsky’s having committed any illegal actions.”

In the court sessions during which detention was imposed on S. Magnitsky, and
during which his detention period was extended, his arguments as to the groundlessness
of the charge brought against him were not reviewed, and the courts neither required the
investigator to present suitable evidence nor examined any such evidence during the
court sessions.

By this inaction, said courts committed a violation of Article 108 of the RF Code
of Criminal Procedure. Clause 2 of Resolution No. 22 of October 29, 2009 of the Plenum
of the Supreme Court of the Russian Federation “On the Judicial Practice of Using
Detention, Bail and House Arrest as Forms of Pretrial Restraint™, states, “In order to
decide whether it is possible to use detention as a form of pretrial restraint for a person
suspected or accused of an offense for which criminal law prescribes punishment in the
form of imprisonment for over two years, it is incumbent upon the court in each
particular instance to verify that the suspicion of the person’s involvement in the offense
is reasonable. In the process it must be kept in mind that reasonable suspicion presumes
the existence of sufficient information to the effect that the person in question could have
committed that offense, including information envisaged in Article 91 of the RF Code of
Criminal Procedure.”
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This inaction on the part of the Russian courts also contravenes Article 5(1)(c) of
the European Convention, which stipulates:

“l. Everyone has the right to liberty and security of person. No one may be
deprived of his liberty except in the following cases and in accordance with a procedure
prescribed by law:

c¢) The lawful arrest or detention of a person effected for the purpose of bringing him
before a competent authority on reasonable suspicion of having committed an offense or
when there are sufficient grounds to suppose that it is necessary to prevent his committing
an offense or fleeing after having done so™[.]

The European Court has repeatedly emphasized that an arrestee or detainee is entitled
to a review of the procedural and substantive conditions that are material to the “legality” —
from the point of view of the Convention — of his/her imprisonment. (Brogan, §65;
Nikolova, § 58; Assenov, § 162; Nieitbala, § 66; Trzaska, § 74). This means that a court
having jurisdiction must scrutinize not only compliance with the procedural requirements
set forth in (domestic law), but also the reasonableness of the suspicion underlying the
arrest and the legality of the objectives pursued by the arrest (Brogan § 65; Chahal, § 127;
Nikolova, § 58).

In its decision in the case of Nikolova v. Bulgaria, the European Court emphasized
the following: “The court that heard the appellant’s appeal against her detention probably
followed the then-existing practice of the Supreme Court and therefore limited its hearing
of the case to verifying whether the appellant had been charged by the investigator and
prosecutor with a “serious, premeditated offense” and [sic — vs. “in”] the meaning of the
Criminal Code, and whether her state of health required her release.

However, in her appeal <..> the appellant put forward substantive arguments
challenging the integrity of the charges against her and the validity of her detention. She
cited specific circumstances, notably the fact that she had not attempted to flee or impede
the investigation during the several months that had passed since she learned of the
criminal prosecution against her, and that she had a family and a stable lifestyle. The
appellant also claimed that the evidence against her was weak, since the charge was based
solely on an audit report. In her opinion, there was nothing to substantiate the charge that it
was she, and not one of the other six individuals with keys to the cash box, who had
actually misappropriated the missing funds. In its decision <...> the <court> failed to
examine any of these arguments, apparently deeming them unrelated to the question of the
legality of the appellant's detention.

Although Article 5(4) of the Convention does not obligate a judge hearing an appeal
against detention to take into account every argument contained in the appellant’s appeal,
these guarantees’ would be eviscerated if the judge, relying on domestic law and practice,
could disregard or deem irrelevant specific facts presented by the detainee that are capable
of casting doubt on the existence of conditions material to the “legality” — in the meaning
of the Convention — of his/her imprisonment. The appellant’s arguments in the appeal <...>
contained specific facts of this type and did not appear implausible or flimsy. By failing to
take these circumstances into consideration, the regional court failed to provide judicial
review in the amount and of the type required by Article 5(4) of the Convention”
(Nikolova, §61).

? Presumably “the guarantees provided in Article 5(4) of the European Convention on Human Rights” (~Trans.).
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Thus these courts, by failing to review in court sessions Magnitsky's arguments
concerning the groundlessness of the charge laid down against him, violated Article
5(4)(1)(c) of the European Convention and Article 108 of the RF Code of Criminal
Procedure.

This violation was committed both by the judges of the Tverskoy District Court of
Moscow in detaining S. Magnitsky and extending his detention periods and by the judges
of the Judicial Division for Criminal Cases of the Moscow City Court in reviewing these
decisions in cassation.

1.4. In extending S. L. Magnitsky’s detention period, the courts violated Article
5(1)(c) of the European Convention.

In extending S. L. Magnitsky’s detention periods, the courts repeatedly cited the
fact that the original grounds of S. L. Magnitsky’s detention had not lost their relevance.
The rulings adduced no new grounds for extending the use of this form of pretrial restraint.

The European Court of Human Rights, however, holds that Article 5(1)(c) of the
European Convention stipulates the need to “renew” grounds for detaining a person,
especially if a significant amount of time has passed since that form of pretrial restraint
was [originally] applied.

The decisions of the European Court in a number of cases have noted: “The court
can easily understand that authorities must hold a suspect in jail, at least at the beginning
of an investigation, in order to prevent him from interfering with the investigation,
especially in (...) a complex case requiring difficult and numerous inquiries. But the
necessary requirements of an investigation are not sufficient to justify detention when the
investigation ends: usually the risk decreases with time, as, over the course of the
investigation, witness testimony is recorded and reviews are performed” (W. w.
Switzerland, 33, 35; the same principle, Clooth, 43).

In its decision in the case of Khudobin v. Russia, the European Court found that
Article 5 of the European Convention had been violated, inasmuch as “... the court
decisions failed to state the grounds for extending detention...” (Khudobin v. Russia, 108).

Accordingly, these courts committed a violation of the referenced international
legal standards for extending the detention period of the defendant.

2. Violations of S. L. Magnitsky’s right to contact with close family members

The materials in the case file show that pretrial investigation authorities repeatedly denied
requests from detainee S. L. Magnitsky for visits with relatives (a member of his
immediate family and other relatives) and a telephone call with his son. Investigator O. F.
Silchenko failed to substantiate his decision to refuse these requests, citing only the
inexpediency of granting S. L. Magnitsky’s requests. In so doing, the investigator stated
that the RF Code of Criminal Procedure and the Federal Law of 7/15/1995 ‘On the
Detention of Persons Accused and Suspected of Crimes’ ... contain no enumeration of
grounds by which an investigator should be guided in permitting or denying” contacts with
relatives to an accused person being held in detention.

The courts to which the appeals against these decisions of the investigator were
submitted dismissed them without examination, for reasons given below.
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Accordingly, S. L. Magnitsky’s right to contact with close family members was not
respected and was violated.

3. Violations in the form of the illegitimate composition of the investigative
group investigating the case of S. L. Magnitsky.

The Working Group report notes, “Magnitsky was prosecuted by the very officials
of the Ministry of Internal Affairs (Kuznetsov, Tolchinsky, Krechetov and Droganov)
whom he had accused of a serious corruption-related offense. Despite the obvious conflict
of interests, these officials of the Ministry of Internal Affairs belonged to the investigative
group for the case against Magnitsky.”

S. L. Magnitsky’s defense filed an application challenging the head of the
investigative group, O. F. Silchenko, and members of the investigative group A. O.
Droganov, A. A. Krechetov and D. M. Tolchinsky. This application pointed to specific
circumstances attesting to the personal interest of said officers in the outcome of this case,
which constitutes grounds for their removal, according to Article 61(2) of the RF Code of
Criminal Procedure.

This application was dismissed, however, by the head of the investigative body.
Appeals against the dismissal of the recusal application were also dismissed by the courts.

4. The ineffective review of S. L. Magnitsky’s appeals and complaints by the
prosecutor’s office and courts

An examination of the criminal case file attests that one of the factors in the death
of S. L. Magnitsky was an ineffective review, both in court and extra judicially, of his
appeals and complaints®, and those of his defense attorneys.

For example, in response to a substantial, four-page appeal addressed by the defense
attorney of the defendant to the General Prosecutor of the Russian Federation, containing
concrete evidence that S. L. Magnitsky’s rights had been violated during his detention in
the pretrial detention center (with references to the violation of specific provisions of the
Federal Law of 7/15/1995 “On the Detention of Persons Accused and Suspected of
Crimes” and of the Rules and Regulations for Pretrial Detention Centers of the Criminal
Justice System), the defense received a text consisting of a few sentences [stating] that the
provisions of law had not been violated (without specifying exactly which provisions).

Most of the arguments in the appeal were left without consideration, in violation
of Article 124 of the RF Code of Criminal Procedure.

The defense lodged a complaint with the Office of the General Prosecutor of the
Russian Federation against violations of S. L. Magnitsky’s right of defense resulting from
his abrupt transfer from Detention Center 1Z -77/5 to a temporary detention facility (IVS)
of the Moscow Branch of the Main Department of Internal Affairs (GUVD), which
deprived the defendant of the opportunity to use extracts from the case file during the
conduct of investigative actions.

* Translator’s note: The Russian word “sxano6a” [zhaloba] can mean both “appeal” and “complaint.” I have tried to
translate it as “appeal” for appeals lodged with courts and prosecutors, and “complaint” for complaints about
investigations and prison conditions.
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In a terse reply dated 10/09/2009, A. 1. Pechegin, Deputy Head of the Department
for Supervision of Special Case Investigations of the Office of the General Prosecutor of
the Russian Federation, again paid no heed to most of the arguments in the appeal.

Other complaints that were sent by S. L. Magnitsky's defense attorneys to the Head
of the Investigative Committee at the Ministry of Internal Affairs of the Russian
Federation, the General Prosecutor of the Russian Federation, and other authorities met a
similar fate.

The courts were equally ineffective in reviewing the appeals lodged by S. L.
Magnitsky’s defense attorneys.

Most of the stated appeals, when sent to the courts, were not reviewed on the
merits at all!

For example, when Judge S. V. Ukhnaleva of the Tverskoy District Court of
Moscow, by her ruling of 10/12/2009, denied S. L. Magnitsky’s appeal against the illegal
actions of an investigator who had arbitrarily denied the defendant permission to meet with
relatives or make a paid telephone call, she did not consider the appeal on the merits at all.
The judge justified this decision with her finding that “decisions or actions (inaction) of
officials whose authority involves conducting prosecution in pretrial proceedings in
criminal cases may be the subject of an appeal,” whereas said authority of the investigator
(to permit visits and telephone calls) is unrelated to the conduct of criminal prosecution, in
other words, it cannot be appealed in court.

This position contradicts Article 125(1) of the RF Code of Criminal Procedure,
under which decisions and actions (inaction) by officials in the pretrial stages of criminal
proceedings are subject to appeal in court if they are capable of infringing the
constitutional rights and freedoms of participants in the criminal proceedings or others
whose rights and legal interests have been violated, or if they can inhibit citizens’ access to
justice. The RF Code of Criminal Procedure prescribes no other limitations on the right to
judicial appeal.

However, this position is entirely consistent with the interpretation set out in clause
3 of Resolution No. 1 of February 10, 2009 of the Plenum of the Supreme Soviet of the
Russian Federation “On the Judicial Practice of Examining Appeals under Article 125 of
the RF Code of Criminal Procedure,” which states, “(D)ecisions and actions (inaction) of
officials whose authority does not involve conducting criminal prosecution in pretrial
proceedings in criminal cases (for example, a prosecutor who is prosecuting a case in court
on behalf of the state, or the head of a pretrial detention center) are not subject to appeal
under Article 125 of the RF Code of Criminal Procedure.

This interpretation by the Supreme Court of the Russian Federation, which
contradicts the language of Article 125 of the RF Code of Criminal Procedure, thus served
as grounds for the refusal to consider S. L. Magnitsky’s appeal.

Similarly, the Tverskoy District Court of Moscow failed to consider on the merits
the appeal by S. L. Magnitsky’s defense attorneys against his transfer from the pretrial
detention center to the temporary detention facility. In the opinion of the court, with which
the Moscow City Court also agreed, “the restriction of the rights and freedoms of accused
persons who are in detention for legal reasons” cannot in and of itself constitute the subject
matter of judicial proceedings under Article 125 of the RF Code of Criminal Procedure.
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Conclusions:

1. Our examination of the materials of the criminal case against S. L. Magnitsky
attests to systemic failings in current criminal procedure law in the Russian Federation and
its practical application.

As the case of S. L. Magnitsky shows, the provisions of Article 108(1) of the
Criminal Procedure Code of the Russian Federation concerning the need for judges to cite
specific factual circumstances in any ruling to detain an accused person, and concerning
the prohibition against citing results of crime detection and investigation activities that do
not qualify as evidence, are a legal fiction and are not applied in practice.

Despite the existence of a body of decisions issued by the European Court on
Human Rights regarding Russia, the positions of that court on standards for the
imprisonment and detention of accused persons (suspects) have not significantly affected
the practice of law enforcement in the Russian Federation. Courts continue to commit the
same procedural violations that have repeatedly led to findings by the European Court of
violations of Article 5 of the Convention on the Protection of Human Rights and
Fundamental Freedoms. This effectively attests to non-compliance by the Russian
Federation with these decisions of the European Court, inasmuch as the [Russian] state has
not been adopting “general measures” to eliminate such violations in the future.

The only apparent solution to this situation is to legislate a sharp reduction in the
use of detention as a form of pretrial restraint and to formalize as much as possible the
grounds for selection of this form in criminal procedure law.

It is also essential to codify international standards of detention directly in the RF
Code of Criminal Procedure.

2. Our examination of the case of S. L. Magnitsky points to a weakening of the
system of criminal procedure guarantees of the rights of accused persons (suspects) who
are in detention. The fact that essentially unlimited discretionary powers for investigators
to permit [or deny] prisoners’ petitions for contact with relatives are enshrined in the RF
Code of Criminal Procedure enables investigators to make arbitrary decisions and use their
authority to manipulate the defendant, forcing them to give sought-for statements. All this
is hardly consistent with the principle of legality in criminal proceedings that is codified in
Article 7 of the RF Code of Criminal Procedure, the principle of respect for the honor and
dignity of the individual (Article 9 of the RF Code of Criminal Procedure) and
international standards of detention.

Investigators’ authority over any and all aspects of the detention of accused persons
clearly should not be discretionary; this authority, too, must be strictly formalized. The
provisions of Article 7(4) of the RF Code of Criminal Procedure must apply fully to
investigators’ decisions on whether to allow detainees to receive visits from relatives.
Refusal to allow such visits must be justified by references to specific circumstances, a list
of which must be codified in the RF Code of Criminal Procedure.

The right of defendants (suspects) to petition for the recusal of persons conducting
proceedings in a case is utterly ineffective. In our view, this is largely due to the nature of
the grounds for recusal codified in Article 61(2) of the RF Code of Criminal Procedure.
The need to codify in the RF Code of Criminal Procedure grounds for recusal such as
“bias” on the part of a person conducting proceedings in a case is long overdue. (The
criminal procedure codes of several countries of the Commonwealth of Independent States
(CIS) contain a ground such as this.) The nature of other grounds for recusal must be

10
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broadened, which would eliminate situations like the case of S. L. Magnitsky, when
officials whom the defendant himself had accused of corruption-related offenses ended up
participating in the investigation.

3. The ineffectiveness of the institution of judicial appeal in the pretrial stages of
criminal proceedings is clear from the materials examined; in our view, this can be
attributed to a dramatic narrowing in the scope of judicial review legislated by Resolution
No. 1 of the Plenum of the Supreme Soviet of the Russian Federation of February 10, 2009
“On the Judicial Practice of Examining Appeals under Article 125 of the Code of Criminal
Procedure of the Russian Federation.”

All restrictions on the right to judicial appeal against inaction, and against illegal
actions and decisions of persons and bodies conducting proceedings in a case, must be
eliminated.

4. All of the proposals to amend laws and the practical application thereof that are
set out in the report of the Moscow Public Oversight Commission must be supported.

It appears that only a comprehensive overhaul of Russian criminal procedure law
will allow us to avoid further situations such as that which befell S. L. Magnitsky.

Chairwoman of the Board

The Independent Legal Expertise Council

(A Regional Non-Governmental Organization)

Candidate of Legal Sciences M. F. Polyakova
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[Tpunoxxenue 3

PEI'MOHAJIBHAS OBIIECTBEHHAS OPT’AHU3ALIUA
«HE3ABUCUMBIA DKCIHEPTHO-ITIPABOBOM COBET»

HAYUYHO-KOHCYJUBTATHUBHOE
JAKJIOYEHMUE

O OTYETY paboueit rpymbl «OCHOBHBIE PE3YIbTATHI
HE3aBHCHMOTO PAaCcCiIeIOBaHUs 00CTOSITENbCTB TroOeu Cepres
MarauTckoro u XyieHus 5,4 MILIHapA0B pyOIe
U3 POCCUHCKOTO OI0KETA» U MaTEpHaIaM YroJIOBHOTO JENa 10 OOBUHEHUIO

Marnutckoro C.JI.

B moaroroeneHHOM pabouel TpyMIoW OTYETE HW3IOKEHBI M TOJITBEPKICHBI
JOKYMEHTATHHO (PaKThl  HAPYIICHWH 3aKOHA CJIENOBATEISIMH, OCYIIECTBIABIIUMHU
yrosoBHoe npecienoBaHue Cepress MarHMTCKOro, a TakKe JOKHOCTHBIMU JHLIAMHU
CIIEICTBEHHBIX HM30JIATOPOB M H30JSATOPA BPEMEHHOTO COAEPKAHHS, B KOTOPBIX OH
HAXOJWJICS TOJ CTPaXeH, CyJeOHbIX OPraHOB, MPUHUMABIIUX PEIICHUS O CONEPIKAHUU
noA crpaxei C. JI. MarHuTckoro.

MOKHO COIJIacuThCsl € BBIBOJOM paboyel TIpynmbl, O TOM, 4YTO 3TH
MPOTUBOMNPABHBIE ACAHUS CHOCOOCTBOBAIM 000CTpeHut0 3aboneBanuit u cmeptu C.JL
MarnuTckoro.

AHanu3 mpesCTaBIEHHOro0 OTYETa U MaTepuanoB yrojosHoro aena (Ne 153123)
MO3BOJISIET BBISIBUTH CICAYIONINE HAPYLICHHUS MPOIECCYATbHOTO 3aKOHOAATENhCTBA U
MEK/lyHapOJHO-IIPABOBBIX CTAHAAPTOB YTrOJOBHOIO CYJONPOM3BOACTBA, AOMYIIEHHBIE
npu paccaenoBanuu aena C.MarauTckoro :

1. Hapyiuenus, OﬁVCJIOB.)'IeHHI)Ie 3akaouenneM C.JI. MarHuTcKoro MHOA CTPAXKY H
NMPOJJIEHHEM CPOKOB €r0 COJeP:KaHMsI MO CTPAMKENM.

Cpenu Bcex MpoIeCCyaIbHBIX HAPYIICHUH, TOMYIICHHBIX MPU MPOU3BOACTBE IO
neny C.JI.MarHuTckoro, mpeBaIupPYHOT HapYLICHUs, OOYCIOBIICHHBIE 3aKIIOUCHUEM
€ro MoJi CTPAKY ¥ MPOAJICHUSIMU CPOKOB COJICPIKAHUS MO CTPAKEH.

1.1. Pentenue 0 3aknroyeHnu o crpaxy C. Maraurckoro e 0610 OCHOBAHO HA
JIOKa3aHHBIX 00CTOATENRCTBAX, MpeayeMoTpeHHbIX ¢T. 97 VIIK PO.

' B 1aHHOM 3AKTIOYEHUH HE 3ATPATHBAIOTCA ACTIEKTH! HAPymIeHHs npasa Marautckoro C.JI. HA OKa3aHHE AAEKBATHOMH
MEIUIMHCKOH moMomu u ycnosus coaepxkanust B CHU30, mockonbKy 3TH 00CTOATEABCTBA JOCTATOYHO NOAPOOHO
packpsITH B oT4eTe Padoueii rpymmsl.
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Cornacno 4.1 ct. 97 YIIK P® 3aknroueHue Mo CTPaKy BO3MOXKHO TOIBKO TPH
HAUIMYUM  OCHOBAHWM, TMEPEYMCICHHBIX B YKa3aHHOW HoOpMe 3akoHa. Kak
noauepkuBaerca, B 4.l cr. 108 VIIK P®, npu uzbpanuu Mepsl MpeceueHusl B BUIL
3aKIIOYEHUA TOJ CTPAXKY «...B TOCTAHOBJICHUM CYJIbH JOJKHBI OBITh YKa3aHbI
KOHKpETHBIC, (DaKkTHUEeCKHe OOCTOSTENIbCTBA, HA OCHOBAHWH KOTOPBIX CYAbSI TPHUHSLT
TAKOE PELICHUEY.

EBponetickuii Cyn MHOTOKPaTHO MOJYEPKUBAI, YTO OCHOBAHUSA COACPKAHUS MO
CTPKEH NMUUA JOJDKHBI OBITh KOHKPETHBIMH, PEATBHBIMH OOOCHOBAHHBIMH, TO €CTh
MOATBEPIKIATHCS TOCTOBEPHBIMU CBEICHUAMU. B cliyuae BBIHECEHUSI TAKOTO PEIICHUS
CyIbl JIOJKHbI YKa3blBaTh KOHKPETHbIE OOCTOATEIBCTBA, COCTABISAIOIINE 3TH
OCHOBAHMS, a TAK)KE 10KA3aTEIbCTBA, MOATBEPKAAIOIINE HAUTUYUE STUX O0CTOATENbCTB
(Knsxun nporus Poccunm. Iloctanosnenne Epponetickoro Cyna mo mpaBaM deoBeKa
ot 30 HosiOps 2004 r.).

B napymienue nonosxkeHudt myHkta «c» § 1 crareu 5 EBponetickoit Konseniuu, a
takke 4.1 cr. 108 VIIK P®, B nmocTtaHoOBieHUU CyAbu TBEpPCKOro cyaa r. MOCKBBI
KOHKPETHBIC (PaKTHUYECKHE OOCTOSTENHCTBA, TOATBEPIKIAIONINE CYyINIECTBOBAHUE
OCHOBaHUN  3akiroueHuss moa cTpaxy C.MarHuTckoro, a TakKXKe JOCTOBEPHbBIC
JIOKA3aTeNIbCTBA CYIIECTBOBAHUS TAKUX OOCTOSATENBCTB, MPUBEACHBI HE ObLIH.

N3 nocraHoBiaeHHUss Cyabud  [BEpcKOro paWoHHOro cyaa TI. MOCKBBI
IMoponpuroposa C.I'. oT 26 Hos10psa 2008 roaa ciienyeT, 4TO OCHOBAHUEM 3aKIOUCHUE
oA ctpaxxy C.MarHuTcKkoro siBUJIUCH CAEAYIONINE OOCTOATEIBCTBRA:

1) oOBHHEHHE B COBEPIICHUH YMBIIIJICHHBIX TSHKKUX MPECTYIICHUH;

2) «Marautckuit C.JI. mpuHUMAN MEpPbI IO OKA3aHUIO JABJICHHS Ha CBUACTEICH,

IBITAICS BOCOPEISITCTBOBATH MPOU3BOJICTBY CIACACTBEHHBIX ACHCTBUIY;

3) 0oOBHHSAEMBIN MOKET CKPBIThCSA OT CIAEACTBHUSA U CyAA.

OpnHako mNpuUBENEHHBIE CYAOM OOCTOSATEIBCTBA HE SIBJISIIOTCS OCHOBAaHUAMHM
3aKJIFOUEHUSA MO CTpaxy, npeaycmoTpeHHbiMu YIIK PO, no caenyronmm npuurHam:

Bo-niepBbiX, OOBMHEHWE JIMIIA B TSKKOM MPECTYIUICHUH, caMO Mo cebe, He
ABJISIETCS. OCHOBAHHMEM 3aKJIIOUCHHSI TOJA CTPaXy W HE MOXKET MOATBEPKIAATH
HaMmepeHue oOBuHSIeMOro CKpbIThcsa. Cormacuo cr. 99 VIIK P® ngannOe
O00CTOATENBCTBO JIOKHO MPUHUMATHCA BO BHHUMAaHUE CYJOM JIMIIb TPH HAJTUYUH
JIOKA3aHHOTO OCHOBAHUS 3aKIIOUEHUS MO CTPAXKY, & HE BMECTO HETO.

Takyto xe nmozunuio 3anumaet EBponetickuit Cya mo nmpaBaM ueoBeKa:

B pemienun ot 30 Hosi6ps 2004 roma mo neny Kmsaxun npotuB Poccuiickoit
deaepanyu CyJ HAMOMUHAET «...4TO, HECMOTPS HA TO, YTO CEPHE3HOCTh BO3MOKHOTO
MPUTOBOPA UTPAET 3HAUUTEIIBHYIO POJib, TSHKECTh OOBHHEHHMSI HE MOXKET cama mo cede
CITy’KMTh OMPABAAHUEM JTUTSIBHBIX CPOKOB MPEIBAPUTEIBHOTO 3aKITFOUCHUSIN(11.65).
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B pewmennu Esponeiickoro Cyaa ot 24 wurons 2003 r. mo aeny CmupHOBa
npotuB  PoccuM  MOJYEPKMBAETCS, YTO  «...OMACHOCTh OErcrea HE  MOXKET
MOATBEPIKIATHCS TOJBKO TAKECTHIO BO3MOKHOTO MIPUTOBOPAY.

Bo-BTOpBIX, BBIBOA cyda O ToM, uTo «Marautckuii C.JI. mpuHUMam Mepsl 1Mo
OKA3aHUIO JABJICHUS HA CBUJCTENCH, MBITAICS BOCIPENATCTBOBATH MPOU3BOACTBY
CIEACTBEHHBIX NEHUCTBUI» SBISETCA HEKOHKPETHbIM. Ha Kakux MMEHHO CBUACTENICH
MOMNBITAICA  BO3JACHCTBOBATh  OOBUHSAEMBIM, MPOU3BOJACTBY  KaKMX  HMMEHHO
CIEACTBEHHBIX JEHCTBUI OH TOMBITAJICA MOMEIIATh, B TMOCTAHOBICHUU CYIbU HE
roBoputca HU ciaoBa. O4YE€BUOHO, UYTO [AHHOE OOCTOSATENBCTBO HE ABISIETCSA
«koHKpeTHBIMY (4.1 c.T 108 VIIK PD).

Kpome Toro, ykazaHHOE€ HEKOHKPETHOE OOCTOATENbCTBO CIAEACTBUE OOOCHOBAJIO
JOKYMEHTAMH, HE MMEKIIUMH HHUKAKOTO MPOLECCYAIbHOTO  3HAYEHUS, HE
SABJISIIOLIMMUCS 10Ka3aTeabCTBAMU UM, 00Jiee TOro, MPOTHBOPEUALIAMU KOHKPETHBIM
JOKA3aTeJIbCTBAM IO YTOJIOBHOMY JENTY.

Taxk, dakT TOro, uTO OOBMHSEMBIH TMBITAICS BOCIPEIATCTBOBATH MPOU3BOACTBY
CICJACTBEHHBIX JCHUCTBUM, ClIeI0BAaTelb OOOCHOBBIBAECT PANOPTOM  CTAPUIETrO
onepynoJHoMo4eHHOTO A.A.KpedeTtoBa, U3 KOTOPOro CAEAYET, UTO «...
Marnautckuit C.JI. Bcsiueckd NOPEmsATCTBOBAJ OCYIIECTBJACHUIO OOBICKA, MbITAICA
CKPBITh HEKOTOPBIE MPEAMETHI U JOKYMEHTb». OQHAKO NAaHHOE OOCTOSTEIBCTBO HE
MOXKET YCTAaHABJIMBATHCA PANOPTOM, a YCTAHABJIMBACTCA TOJHKO COOTBETCTBYIOIIUM
MPOTOKOJIOM CIEICTBEHHOTO AEHCTBHS. MeEkKIy TeM, U3 MPOTOKOJA JAHHOTO OOBICKA
CIeAyeT, UTO HUKAKWMX HapyuieHud co crtoponbl Marnutckoro C.JI. He ObUIO, M
onepynoJHOMOYEHHbI A.A KpeueTroB moanucan yka3aHHbIA MPOTOKOJ, HE 3asBUB
HUKAKUX 3aMECUYAHUMN.

CT0ab K€ TOJIOCIOBHBIM SIBASETCS BBIBOJ CYJa O TOM, YTO OOBHHSIEMBIIA MOKET
CKPBITBCS OT CJIEACTBUS U CyAa. ITO OOCTOSATENBCTBO CAEACTBUE TAKKE MOATBEPKAAET
HE UMEIOLUMMU MPOLECCYAIbHOIO 3HAUEHUs «OMEPATUBHBIMU JAHHBIMU», JU0O
panopTaMM, COCTABIAEMBIMM CAMUMH 4YJIEHAMHU CJIEACTBEHHOM rpynmbl. Tak, B
cyneOHOe 3acenaHue ObLT TPEACTABIACH PamopT WieHa CHASACTBEHHOW TPYIMIIbI
Toauunckoro JI.M., KOTOpBIN COOOIIMI, YTO TO «OMEPATHUBHOW WHGOPMALIMU»
Marnutckuii C.JI. HamepeBaeTcsi BO3/ACHCTBOBATh HA CBUJIECTENCH, 3aCTaBISET 1aBaTh
WX JDKUBBIC MTOKA3aHUA.

IIpeacraBneHue CAEACTBUEM OSTUX MATEPUATIOB B CYI SBIACTCS MPAMbBIM
Hapymenuem 4.l crt. 108 VIIK P®, cormacHo kortopoit pesymbratel OPJl, He
COOTBETCTBYIOLIME TMPU3HAKAM JOKA3aTeJbCTB, HE MOIYT HCIONb30BATHCS IS
MOATBEPKICHUS] OCHOBaHUM apecTta. PamopT omepatuBHOTO COTPYAHHMKA, B KOTOPOM
colepkKaTca CyxAeHUs 0€3 YyKa3aHus Ha MCTOYHHUK OCBEIOMJIEHHOCTH, HE
cootBeTCcTBYeT TpeboBanusMm 1.2 4.2 cr.75 VYIIK P® u He Moxker BOooOIIE OBITH
MPU3HAH 10KA3aTEABCTBOM B YTOJOBHOM CyAOMPOU3BOJICTBE.
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HenoctoBepHOCTh MaTe€puaioB, MOATBEPKAAIOIIMX BBIBOA CyJa O HAMEPEHUH
Marnutckoro C.JI. cKpbIThCA, OblIa OUEBUIHA YK€ B TIEPHOJ yKa3aHHBIX CyACOHBIX
3aCeaHnM.

Tak, B 000CHOBaHME 3asBJICHHOTIO X0AaTaicTBa 00 U30paHUM MEPBI MPECEUCHUS
B oTtHowmienun Marautckoro C.JI. cnenosarens CunpueHko O.D. mpeacraBun cyny
UMEIOIIMECS Yy HEro AokasarenbcTBa, yTo Marnutckuii C.JI. odopmisercs BHU3Y B
BenukoOpuranuro. Ilpu 3TOM crnenoBarenb cocaancs Ha cnpaBky oT 24 Hosa0ps 2008
roaa n3 Cimyx0Ob1 skoHOMHUYeckou Oe3onmacHocTH ®CB, B KOTOPO#H OBLIO yKa3aHO, YTO
Marnutckuii C.JI. uMeeT Ha pykax 3arpaHUYHBIM MACIOPT U OPOPMIIAETCS BHU3Y B
BenukoOpuTtanuio.

Onnako caemgoBatenb CunpdeHko O.D. HE MOT HE 3HATh, YTO 3arpaHUYHBINA
nacnopt Marautckoro C.JI. OblT U3BAT BO BpeMsi 00bICKA B €ro KBapTupe 24 HOAO0ps
2008 1., 0 yeM eCcThb MOMETKAa B MPOTOKOJEC MPOM3BEASHHOTO OObIicka. CTOpOHOM
3ammThl Obu1 modydeH u3 IlocosbecTBa BenukoOpUTAaHMM MOKYMEHT, U3 KOTOPOIO
crnenoBano, uro Marautckuii C.JI. He momaBal JOKYMEHTOB Ha O(OPMIICHUE BU3HI B
BenukoOpuranuto.

OnHako,  HECMOTPA  HAa  OYEBHJHYIKD  HEJOCTOBEPHOCTh  CBEJICHMIA,
MPEACTABIACHHBIX CJIECICTBUEM, CyJ COMVIACUICS C HAIWYMEM YKA3aHHOI'O OCHOBAHMS
3akmtoueHusa Maraurckoro C.JI. mon crpaxky.

Takum o6pazom, Maraurckuii C.JI. ObLT 3aKITFOUEH MO CTPaKy 0€3 3aKOHHBIX U
JOCTATOYHBIX OCHOBAHUM [1J1s1 MPUMEHEHHUS 3TOW MEpbI IPECCUCHHUSI.

CynebHasi KOJIJIETHS MO YTOJIOBHBIM JAejiaM MOCKOBCKOTO TOPOJICKOTO Cy/Aa, HE
PaccMOTPEB MO CYILIECTBY HU OJWH AOBOJ KACCALIMOHHOM 3KaT00BI CTOPOHBI 3AILIUTHI HA
3TO MOCTAHOBJIEHUE, OCTaBUJIA €ro 0€3 U3MEHEHHS.

1.2. PaccMmarpuBast BOOPOC O 3akauYeHur 1moa crpaxy C.JI. MarHuTckoro, Cya
HE VUea 00CTOATENBCTBA, CBUAETENBCTBYIOIIME O BO3MOKHOCTH MPUMEHEHUS IPYIOM,
Oosiee MATKOW MEPBI MPECECUYSHHUS.

B n. 2 Ilocranosnenus Ilnenyma Bepxosaoro Cyna Poccuiickoii deaepanuu Ne
22 ot 29 okta0ps 2009 roga «O mpakTHKe TPUMEHEHUS CyJAaMHU MEpP MPECCUYCHUS B
BHJIC 3AKIIOYEHUS TOJ CTPAKY, 3aJ0ra U JOMAIIHETO apecTay MOAYEPKUBACTCS, UTO
3aKJIIOYEHUE MOJI CTPAXKY B KAUECTBE MEPHI MPECCUEHUSI MOKET ObITh M30pPaHO JUIIb
ITPU HEBO3MOYKHOCTH IPUMEHEHHs HHOW, 00JIee MATKOM, MEPBI MPECECUEHUSI.

B napyuieHue 3TOro mojaoKeHUs, B MOCTAHOBICHUHU CYAbU O 3AKIIOUECHUH MO
ctpaxky Marautckoro C.JI. BbIBOA O HEBO3MOKHOCTH MPUMEHEHUS HMHOW MEphI
pecedyeHust BOOOIIE HUKAK HE MOTUBUPOBAH.

Mexay TeM, O HATUYUHM TaKUX BO3MOKHOCTEH HEOJHOKPATHO TOBOPHIIA CTOPOHA
3aLIUTHI B Cy1€0HOM 3aceqaHuM (O BO3MOKHOCTH MPUMEHEHUS 3J10Ta).

US-PREV169519



Case 1:13-cv-06326-WHP Document 419-4 Filed 11/18/15 Page 18 of 27

Ha nezakonHocTh 3akmouenuss Marautckoro C.JI. moa cTpaxy yka3bIBaeT U
WUTHOPUPOBAHHUE CYJOM €TI0 COCTOSIHUS 3/10POBbSI.

Tsxensie 3a0osieBaHusA, KOTOpeIMU cTpaaan Marautckuii C.J1., He Moryiu ObITh
aJIEKBAaTHO JUATHOCTHUPOBAHBI B CIEACTBEHHOM HM30IATOPE, IAE TAKKE OTCYTCTBOBAIU
CPEACTBA JICUCHHUS 3TUX 3a00CBaAHUN.

3asBUTEb IPUBOIUI TOBObI O HE3AKOHHOCTH CBOETO 3aKIIOUEHHUS MO CTPAKY
B CyZ€OHOM 3aC€aHUHU U B KACCALMOHHOM 7KaI00€ HA MOCTAHOBJICHHUE CY/IbU, HO 3TH
TOBOBI OBLITH HEOOOCHOBAHHO OCTABIICHBI 0€3 PACCMOTPEHHS Cy0M TIEPBOH
WHCTaHUUH U MOCKOBCKHM T'OPOJICKUM CYJIOM.

B pemenun no neny XynoOun nipotusB Poccuu Esponeiickuii Cyn npuiien K
BBIBOAY O HapyuieHuu cT. 5 EBponeilickoii KOHBEHIIMH, MOCKOJBKY « ...B CyASOHBIX
pEelIEHUsAX HE ObUIO YKA3aHO OCHOBAHUM JJIsI COACPKAHWA 3ASABUTENS MOJ CTPaKEH.
Mexay TeMm, Takue (aKTOpbl Kak BO3pacT XymoOwHa, mMpoOIEeMbI CO 3I0POBBEM,
OTCYTCTBHE «YTOJOBHOIO MPOILIOr0», MOCTOAHHOE MECTO MPOKUBAHMS, CTAOWUIbHAA
CEMbs JaBajiM BCE OCHOBAHUS K TOMY, 4TOOBI CEPhE3HO OTHECTUCH K XOAaTalicTBaM 00
ocBoOOxkAEHUM». [IOCKOABKY OTCYTCTBME B CYIEOHBIX PELICHHSIX YKa3aHUN Ha
OCHOBaHMS ISl MPOJJICHUS apecTa He ObLIO CIYy4alHOCThIO, a CKopee ObLIO MPUHITOU
MPaKTUKOM PAacCMOTPEHUs XOAaTarcTB 00 ocBoOokaenuu, Esponeiickuit Cyn cuen,
4TO COACPKAHME 3asABUTENSI TMOJ CTpaked Obul0 HEOOOCHOBAHHBIM M HE
cooTBeTCTBOBANO cTathe 5(3) KoHBeHIMM, KOTOpas MpeaycMaTpUBAET BO3MOKHOCTH
ocBoOoxeHus 10 cyaa (Khudobin v. Russia, 108).

OueBuaHo, uYTO YyKa3zaHHas mo3urusa EBpomeiickoro Cyaa MOJHOCTHIO
npuMeHuma k aexy Marnutckoro C.JL.

Kpome Toro, coaep:kanne Marnutckoro C.JI. moa cTpakei, ¢ y4eToMm €ro
3a0o0/ieBaHMM, Hapymaiso cTaTbio 3  EBpomneiickoii  KoOHBEHIIMH, MOCKOJIBKY
MPEACTABIIANO0 cOO0M O0E€CUEIOBEUHOE U YHH KAIOIEE JOCTOUHCTBO O0OpallieHuE.

ITon GecuenoBeunbiM oOpamerreM Eppomneiickuit Cyn moHuMaeT oOpaliieHHe,
MPUUMHAIONIEE CUIbHEHIIINE (QU3NUECKUE U MOPAJIbHBIE CTPATaHUS.

Jnst Toro uTo0bI II0X0€ OOpaIeHne MPEACTaBIAIO0 COOOM HAPYIICHUE CTAThH 3,
OHO JOKHO JOCTUTHYTh MHUHUMAIBHOIO YPOBHA KECTOKOCTH. OLEHKa 3TOro
MHUHHUMAJIbHOTO YPOBHSI 3aBHUCHUT OT BCEX OOCTOATENLCTB JENa, B YACTHOCTH OT €ro
MPOJOIKUTEILHOCTH, €r0 BO3JACHCTBHS HA (PU3NUYECKOE WU TICUXUUECKOE COCTOSIHUE U
B HEKOTOPBIX CIydasXx OT MOja, BO3pacTa M COCTOSHUS 370POBbS KEPTBBI TAKOIO
oOpaienus. (Raninen,55).

B pemenuu no aeny Xyaobun npotuB Poccum Epponedickuii Cyn mpuiien k
BBIBOJIY O HapymieHuH CT. 3 EBpomerickoii KOHBEHIIMM, MOCKOIBKY «3asBUTEIb OBLI
BUY undunupoBaHHBIM, CTpagan OT MCUXHATPHUUECKOTO PACCTPONUCTBA, COJEPIKAHUE
MO/ CTPaXXEH TOJIBKO YCHJIMBAJIO €r0 CTPAJaHHs, a HEOKa3aHWE CBOCBPEMEHHOU U
KBATM(DUIIMPOBAHHOW TMOMOIIM MPUBOAWIO K (DU3UUYECKUM CTPAJAHUSAM HapSAy C
CUJIbHBIM UYBCTBOM HE3ALUIIIEHHOCTHY.
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OuyeBUaHO, 4YTO 3Ta MO3MIMSA TpuMeHMMa U K gaeny Marautckoro C.JL,
JUIMTEJIBHOE BPEMsI HAXOAUBLIETOCA MOJ CTPAKEHW B CXOAHBIX YCIOBHUAX, C CEPbE3HBIM
3a00J1€BaHUEM U HEBO3MOXKHOCTHh TOJIYYEHHUs AJAEKBATHOW MEAMIMHCKOW MOMOILIU B
YCJIOBHSX CIIEICTBEHHOI'O U30STOPA.

Takum o00pa3oM, YyKa3aHHBIMU CJIEACTBEHHBIM OPraHOM M CyJaMHu ObLIO
HapymieHo mipaBo Marnutckoro C.JI., mnpeaycCMOTpeHHOE CTaThsiMHU 3 u 5
EBpomneiickoii KonBeHIMH.

1.3. PaccMmarpuBasg BOOpPOC O 3aKIOUYEHHH 1oa crpaky Marautckoro C.JI..
CvJbl HC IIPOBCPUIIU ((O6OCHOBaHHOCTI> O6BI/IH€HI/I}I))§ HCM J0NVCTUIIM HAPVIIICHHUC
moJioskeHui nyHKTa «o» & 1. § 4 crateu 5 Esponerickoii KonpeHmu.

B  npeacraBnenHom  otuere  Pabouel  rpymnmbl  OTMEYAeTCs,  4TO
« ...OOBMHEHHE B OTHOLIEHWHM MarHuTCKOro ObUIO C(PaOPUKOBAHO COTPYAHHKAMHU
MBJl u ®Cb P®. 3asBiaeHus O €ro mMpUYACTHOCTH K HEYIUIATE HAJOTOB JABYMS
koMmanusMu ero kiauveHta B 2001 romy He ObuIM OCHOBaHBI Ha (PAKTUUECKHUX
00CTOATENBCTBAX, MOCKOJBKY K YKa3aHHbIM KOMMAHUSM HE ObUIO MPETEH3UH CO
CTOPOHBI HAJIOTOBBIX OPraHOB, CPOK NPEABABICHUS TAKUX MPETEH3UU HCTEK €IlE B
2004 rony, a K I€ATEABHOCTH CAMMX KOMIAHHWN M UX HAJ0TroBOM oTueTHOCTH B 2001
roay MarauTckuii He UMeJT OTHOLLICHUSI, M HE ObLT HU YUPEAUTEIEM, HU JUPEKTOPOM,
HU OyXTraJITepOM NAHHBIX KOMIaHHWH. TakuMm 00pa3oM, B HAPYLICHHUE MOJOKECHUU
EBponeiickoif KOHBEHIIMM O TMpaBax YEJOBEKA W HECMOTPsA Ha HEOJHOKPATHBIC
Kaao0bl 3alIUTHI, CY/l BBIHOCHJI CAaHKIHMIO HA apeCT U COACPKAHUE TOJ CTPaXeH
Maraurckoro B OTCYTCTBHE KaKWUX-TMOO (DaKTHUECKHX MAaHHBIX, KOTOpbIE OBl
00OCHOBBIBAJIM  TMOJO3PEHHWE B COBEPIICHMHM  MAarHMTCKUM  KaKMX-TH0O
MPOTUBONPABHBIX ICHCTBUIN).

B cyne6ubix 3acenanusx npu 3akiaroueHud C. MarHuTCcKOro moja CTpaxy, u
Opyu MNOPOJICHUM CPOKA €ro COACPKAHUS MOJ  CTPaKeW, €ero J0BOABI O
HEOOOCHOBAHHOCTH BBIIBUHYTOT'O MPOTHUB HEro OOBUHEHHS HE MPOBEPATHCH, CY/IbI
HE OOA3BIBAIM CIAEAOBATENS MPEACTABUTH COOTBETCTBYIOILIME JOKA3aTENIbCTBA, HE
WCCIEI0BAM UX B CYJACOHBIX 3aCEAaAHUSIX.

OtuM Oe3eMCTBHEM yKa3aHHbIE CyIbl AOMyCcTHiIM HapymeHue ct. 108 YIIK
P®. B nynktre 2 IlocranoBnenus Ilnenyma BepxoBnoro Cyna Poccuiickoii
Oenepanmm No 22 ot 29 okTadps 2009 rona «O mpakTuke MPUMEHESHHS CyIaMH Mep
MPECEYEHUsI B BUAE 3AKIIOUCHHS TMOJ CTPaXy, 3aJiora W JOMAIIHETO apecray,
roBopuTcA: «JlJia pelieHnst BOmpoca 0 BO3MOKHOCTH MPUMEHEHUS MEPHI MPECCUCHUS
B BH/JIC 3AKJIIOUYEHHUS TMMOJ CTPAXKY MOJ03PEBAEMOTO WM OOBUHAEMOrO B COBEPIICHUU
MPECTYIUICHUS, 32 KOTOPOE YTOJOBHBIN 3aKOH MPEIyCMAaTPUBACT HAKA3aHUE B BUJC
JUIIEHUs1 CBOOOBI HA CPOK CBBIILIE ABYX JIET, Cy1y HAJUIC)KUT B KOKIOM KOHKPETHOM
Clly4ae MpPOBEPATh OOOCHOBAHHOCTh TMOAO3PEHHS B MPUYACTHOCTH JHIA K
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COBEPIICHHOMY TpecTyImieHuro. Ilpm »ToM caeayer uWMeTh B BHIY, 4YTO
000CHOBAaHHOE TTO03PCHHUE TIPEAITONAracT HAIMUKUE TOCTATOYHBIX JAHHBIX O TOM, YTO
COOTBETCTBYIOIIEE JIMIIO MOIJIO COBEPIIMTh OTO TNPECTYIUICHHE, B TOM YHCIIE
ykazaHHbIX B cTaThe 91 YIIK PDy.

VYka3zaHHOe 0€3A€HCTBUE POCCUMCKUX CYAOB TAK)KE MPOTHBOPEUYHUT MOJOKECHUSIM
nyHkTa «c» § 1 crateu 5 EBponetickoit KoHBeHIMM, KOTOPBIM MpPeyCcMaTPUBAET:

«1. Kaxapiii uMeeT mpaBo Ha CBOOOAY W JMUHYIO HEMPUKOCHOBEHHOCTh. HUKTO
HE MOKET OBITh JMIIEH CBOOOJBI MHAYE KAK B CICAYIOLIUMX CAydasX U B TOPSAJKE,
YCTAHOBJEHHOM 3aKOHOM:

C) 3aKOHHO€ 33JIEP’KaHUE WM 3aKIIOUEHUE MO/ CTPAXKY JIMLA, MPOU3BEICHHOE C
TEM, 4YTOOBI OHO TPEACTAIO TEpe] KOMIETEHTHbIM OPraHOM IO OOOCHOBAaHHOMY
INOJO3PEHUI0 B COBEPIICHWM NPABOHAPYWICHWS WM B Cilydae, KOIZAd HWMEKOTCSH
JIOCTAaTOYHBbIE OCHOBAHMUS MOJIAraTh, YTO HEOOXOIUMO MPEAOTBPATUTH COBEPIIEHUE UM
MIPaBOHAPYILUEHHS WIIA IOMEILIATh EMY CKPBITHCS MTOCHE €r0 COBEPILICHUS»

Eponetickuii Cya MHOTOKpaTHO MOJYEPKUBAI, UYTO APECTOBAHHBIN WM
3a/ICp’KAHHBIA UMEET TMpPaBO Ha TMEPECMOTP B OTHOIIEHHWH TMPOLECCYAbHBIX |
MaTE€pPUAIBHBIX YCIOBUH, KOTOPHIE CYIIECTBEHHBI AJI «3aKOHHOCTH», C TOYKU 3PECHUS
Kousennuu, nmumenusi ero csobonbl. (Brogan, §65; Nikolova, § 58;Assenov, §
162;Nieitbala, § 66; Trzaska, § 74) D10 03HauaeT, 4TO KOMIETCHTHBIH CYJ MOKEH
HCCIE0BATh HE TOJIBKO COOTBETCTBUE MPOLIECCYATbHBIM TPEOOBAHUSAM, BHIPAKEHHBIM
B (HAMOHAIFHOM 3aKOHOMATENHCTBE), HO TAaKKE PA3yMHOCTh TOJOKEHHOTO B
OCHOBAHHUE apecTa MOIO3PEHUS U 3aKOHHOCTD IeJIeH, rpeciienyeMbix apectom (Brogan
§ 65; Chahal, § 127; Nikolova, § 58)

B pemwenun no paemy Hwukonosa mnpotus bonrapum Esponeiickuit Cyn
noAYepkHya caenyromiee: «<Cya>, paccMaTpuBaBIIMK KajgoOy ameisHTa Ha
3aKJIIOYEHUE €€ TOJA CTPAKY, CIACA0BAJ, HABEPHOE, CYLIECTBYIOLIECH B TO BpeMs
npaktuke BepxosHoro Cyaa ¥ mo3TOMYy OrpaHMYMJI PACCMOTPEHHE Nejia MPOBEPKOM
TOrO, OOBHMHEHA JM ame/UIAHT CJEeAO0BATEeIEM U MPOKYPOPOM B  «CEPHE3HOM
YMBILLJICHHOM MPECTYIUICHUW» M 3HAYEHUM YTOJOBHOK KOAEKCA, U HE TpeOyeT Ju
O0CBOOOXKIACHUS COCTOSTHUE €€ 3/I0POBbSI.

Onnako B cBoOeil sxasio0e <...> anesIsHT BBIABUHYJIA CYLECTBEHHBIE APTyMEHTHI,
MOABEPTaAIOIINE COMHEHUIO MPOYHOCTH OOBUHEHUHN MPOTUB HEE U 0OOCHOBAHHOCTH €€
3aaepxkanua. OHa cocnanack HA KOHKPETHBIE OOCTOSATENBCTBA, & UMEHHO: YTO OHA HE
MbITAIACH CKPBITBCA WM BOCHPEMATCTBOBATH CIACACTBUIO B TEUYCHUE HECKOJBKUX
MECALEB C TEX MOP, KAK €l CTAO0 U3BECTHO OO0 YrOJIOBHOM MPECICAOBAHUU MPOTHB
HEE, UYTO OHA MMEET CEMbI0 M YCTOSABIUMMCS 00pa3 >KU3HU. AMNEIUISHT TaKXkKe
yTBEpPKJaia, UTO JI0KA3aTeJbCTBA MPOTUB HEe clialble, TaKk Kak OOBUHEHHE OCHOBAHO
TOJIBKO HA aKTe peBU3HM. 10 €€ MHEHHIO, HUUTO HE MOATBEPKIAAET OOBUHEHUE, OYATO
MMEHHO OHa, a HE KTO-TMOO U3 APYTHMX WIECTH JUIl, UMEIOIIMUX KIOYU OT KaCCHI,
JNEHUCTBUTEIBHO pacTpaTuia HEAOCTArILue cpeacTsa. B cBoeM pemenun <..> <cya>
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HE BXOJWJ B PACCMOTPEHHE KAKOTO-THOO0 M3 3TUX JOBOAOB, BUIAMMO, TIOCUMTAB UX HE
OTHOCSIIIUMHUCS K BOMPOCY O 3aKOHHOCTH 3AKTIOUCHUS aMEIUIAHTA O CTPAXKY.

Xotsa § 4 cr. 5 KonBeHiuu He 0053bIBACT CYAbI0, PACCMATPUBAIONIETO KO0y
Ha 33JICp’KaHKUE, MTPUHUMATh BO BHUMAHUE KAl TOBOJ, COACPKALIUUCS B Kaao0e
areJIIHTA, C€ TapaHTUU yTPATHIIM Obl CBOKO CYIIIHOCTb, €CJIU Obl CY/bsA, TOJarasich Ha
BHYTPCHHUH 3aKOH W TMPAKTHUKY, MOT HMTHOPHPOBATh HJIM PacCMaTPUBATh KaK HE
OTHOCAIIIUECS K JIeNTy MPEICTaBIICHHBIC 3a€PKaHHBIM KOHKPETHBIE (DAKTHI, CIIOCOOHBIE
MOCeSITh COMHEHMsS B HAJWYUW YCIOBHUM, CYIIECTBEHHBIX MJIA «3aKOHHOCTH» B
3HaueHUM KOHBEHIMHU- JHIICHUA CBOOOAbLI. JlOBOABI ameijasHTa B Jkajgobe <..>
COEepKaIM TaKWe KOHKPETHbIC (PaKThl M HE Ka3alWCh HEMPaBIONOIOOHBIMH ILUIH
JErKOBECHbIMU. He mpuHSB 3TH 00CTOATENBCTBA BO BHUMAHUE, PETMOHAIBHBINA Cy HE
obOecnieuns cyaeOHBIN HAA30P B TOM 00bEME U TOTO XapaKTepa, KOTOpbIe TPeOyroTCs §
4 cr. 5 Konsenmmm» (Nikolova, §61).

Takum 00pa3oMm, yKa3zaHHBIE CYJbl, HE TPOBEPHUBIIHNE B CYACOHBIX 3aCCAHUIX,
JOBOJIBI MarHMTCKOTO 0 HEOOOCHOBAHHOCTH C(POPMYITHMPOBAHHOTO B OTHOIIICHHH HETO
OOBUHEHMS, NONMYCTUJIM HAPYLICHUE MOJOXKEHHM TyHKTa «co» § 1, § 4 crateu 5
Esponeiickoit Kouseniuu, cr. 108 VIIK PO.

D10 HapylieHue ObUIO MOMYIICHO KakK CyabsiMH TBepCcKOro palioHHOrO cyja T.
MockBbl nipu 3akatoueHurd C.MarHuTckoro mMoj CTpaxKy M MPOJJCHUH CPOKOB €ro
COZICpKaHUA MO/ CTPAKEH, TaK U CyabsiMu CyneOHON KOJUIETHH 10 YTOJIOBHBIM JIeJIaM
MOCKOBCKOTO  TOPOJCKOTO  Cy/Aa, TMPOBEPSBIIMMHM  YKa3aHHbIE PEIICHUA B
KaCCaIMOHHOM TIOPSIIKE.

1.4. Tlpu nporeHnu Cpoka coaep:kaHusa 1o crpakeirt Maraurckoro C.JI.
CYIbI HAPVIIMIM ITOJ0keHus . «c» § 1 craten 5 EBponeirickoit KoHBeHIIMN.

[Tpu mpoaneHuu CpoKOB conaepxkaHusa moj ctpaker Marautrckomy C.JI. cyms
HEOJHOKPATHO CCHUIAJIMCh HA TO, YTO TME€PBOHAYAIBHBIE OCHOBAHMS 3aKIIOUCHUS
Marnutckoro C.JI. mom ctpaxy He ornand. Hukakux HOBBIX OCHOBAHHWH st
MPOJIOHTALMM TNPUMEHEHUSI YKAa3aHHOM MEpbl TMPECEYEHUsT B MOCTAHOBJICHUSAX
MPUBEIECHO HE OBLIO.

Mexny tem, EBponelickuii Cy1 mo mpaBam 4e€a0BEKa MOJAraeT, YTO MOJOKEHHUS
n. «» § 1 crateu 5 Esponelickoit KoHBeHIIMM MpenycCMaTpUBaIOT HEOOXOAUMOCTh
«OOHOBJICHUS» OCHOBAaHUU JJiA COAEpPKAHUS JMILA MOJ CTpaxkei, TeM Ooliee, eciu
MPOLLIE] 3HAUYUTEIbHBINA CPOK C MOMEHTA TPUMEHEHHUS 3TON MEPhI MPECECUCHUSA.

B pemennsax Espomnetickoro Cyna mo psmy aen orMmedanoch: «Cyn 6e3 Tpyma
MOHUMAET, YTO BJIACTU AOJKHBI COACPIKATH MOJ03PEBAEMOr0 B TIOPBME, MO KpalHEH
Mepe, B Hauaje pacciaeoBaHus, YTOObI MOMEIIATh €MY CO34aTh MOMEXH JJIsl 3TOrO
paccienoBaHusi, OCOOCHHO, KOrjga pedb HAET (...) O CIOXKHOM Jeiie, TpelyrolieM
TPYJAHbIX U MHOTOUYMCICHHBIX HcclienoBanui. OmHako o0sA3aTeNbHBIX TPeOOBaHMM
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pacciieloBaHusl HE JOCTATOYHO JUIsA ONPABAAHUS 3aKIIOYEHUs MMOJ CTPaxy, KOraa
pacciaeoBaHUE 3aBEPIIACTCS: OOBIYHO, OMACHOCTh YMEHBILAECTCS CO BPEMEHEM, IO
MEpe TOTO KaK PaCCIEIOBAHUE MPOBEACHO, CBUIETEIIBCKHE IMOKA3aHUA 3aAlUCAHBI U
npoBepku BeimosHEHB (W. ¢. Suisse, 33,35; ot e npunnui, Clooth, 43).

B pemenun no neny Xynobun npotus Poccuu Esponeiickuii Cyn npumien k
BBIBOAYy O HapyuieHuu cT. 5 EBpomnelickoii KoHBEHIIMH, MOCKONBKY « ...B CyACOHBIX
pELIEHUsAX HE OBLIO YKA3aHO OCHOBAHMM AJIsl MPOJICHUS COACPIKAHUA MO CTPAKEH. .. »
(Khudobin v. Russia, 108).

Takum 00pa3oMm, ykasaHHbIE CyAbl JOMYCTWIM HAPYLICHUE NPUBEACHHOTO
MEKIYHAPOAHO-NIPABOBOT0 CTAHJAAPTA MPOJICHUS CPOKA COJEPKAHMUS MOJ CTPAKEH
OOBUHSEMOTO.

2. Hapymenusn mnpaBa Maraurckoro C.JI. Ha KOHTAaKTBI ¢ OJH3KHMH
POACTBEHHUKAMHU.

W3 npeacTaBiaeHHBIX MAaTEPUANOB  BUAHO, YTO OPraHbl NPEABAPHUTEIBHOTO
CIEACTBUSL  HEOJHOKPATHO  OTKAa3blBAJIM B  YJAOBJIETBOPEHWHM  XOJIATANCTB,
coaepskamerocs nmoa crpakeit, Maraurckoro C.JI. o mpemocraBieHUsS CBHIAHHUH C
POJICTBEHHUKAMH (YJICHOM CEMbH M HMHBIMH POJCTBEHHUKAMH), O pa3pEHICHUH
TeNe(OHHOTO pa3roBopa ¢ CbhIHOM. OTKas3piBass B YIOBJICTBOPSHUHM YKa3aHHBIX
xoJatancTs, ciaeaosaTenb CunbueHko O.D. HEe NPUBOINUI HUKAKUX OCHOBAHUN TaKOTO
pelIeHus, CChUIAACh JHUIIb HAa HEIEIeCO00Pa3HOCTh YAOBJICTBOPEHUS XOMATANCTB
Marnutckoro C.JI. Ilpu 3Tom caeagoBatens ykasbiBal, 4To HOpMBI YIIK PO u @3 ot
15.07.1995 r. «O comep:kaHuu TOA CTpPakKel MOAO3PEBAEMBIX M OOBHUHAEMBIX B
COBEPUICHUHU TMPECTYILUICHUW» «... HE COAECPHKAT IEPEUHS OCHOBAHUM, KOTOPBIM
JOJKEH PYKOBOJCTBOBATHCA CIEAOBATENb, paspemias Jubo 3ampemas» KOHTAKThl C
POJICTBEHHUKAMH OOBUHSAEMOMY, HAXOIALIEMYCS MO CTPAKEH.

Cynpl, B KOTOpbI€ NOJABAIIUCH KAJOObl HA OTH PEUICHUA CJICAOBATENA,
OCTaBJISUIM UX 0€3 PAaCCMOTPEHUS IO MPUUKMHAM YKa3aHHBIM HUKE.

Takum oOpazom, mpaBo Maruutrckoro C.JI. Ha KOHTakThl ¢ OJU3KUMHU
POACTBEHHUKAMU OKA3aJIOCh HEOOECTICUCHHBIM U HAPYIIIEHHBIM.

3. HapymeHusi 3aKOHHOCTH COCTAaBa CJEICTBEHHOH TIpynmbl NpH
pacciaenoBanum aejaa Maraurckoro C.JL.

B mnpencraBnenHoMm otyete Paboueit rpynmbel oTMmedaercs: «MarHuUTCKUM
npeciaenopasica uMeHHo Temu  corpyanukamu MBJI (Kysuenos, TomuuHckwid,
Kpeuertos, /[poranos), mpOTHB KOTOPBIX OH BBICTYMHII C OOBUHEHUSMHU B COBEPIICHUHN
TSKKOTO KOPPYMUMOHHOrO mnpectyruieHuss. HecMoTps Ha o4deBUIHBIM KOHMIUKT
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WHTEPECOB, 3TH COTPYAHMKH MBI BXoauIM B COCTaB CACACTBEHHON TPYMIBI MO ASTY
MPOTUB MarHuTcKOro».

3ammroit Marautckoro C.JI. monaBanoch 3asBiA€HUE 00 OTBOAE PYKOBOAMTEA
cneactBeHHoM rpynmnbel CunpueHko O.D., a TakKe YICHOB CIIEICTBEHHOM TPYTIIbI:
HporanoBa A.O., KpeueroBa A.A. u Tomuunckoro J[.M. B stoM 3asBiaeHuUun
YKa3bIBATUCh KOHKPETHBIE OOCTOATENbCTBA, CBUICTEILCTBYIOIIME O JIMUYHOU
3aMHTEPECOBAHHOCTH YKA3aHHBIX COTPYIHHUKOB B HCXOAE JAHHOTO JI€]a, YTO, COrVIACHO
g.2 ct. 61 VIIK PO, saBasgeTcs oCHOBaHHEM HX OTBOJA.

OnHako 3TO 3asBiAeHUE OBUIO OTKIOHEHO PYKOBOAMTEIEM CIEACTBEHHOIO
oprana. JKajmoObl Ha OTKa3 B YIOBICTBOPEHUM 3aABICHUA OO0 OTBOAEC OBLIM TaKKe
OTKJIOHEHBI Cy/1aMH.

4. HeaxddexTuBuas nmposepka kanod Maruurckoro C.JI. mpokypartypoii u
CyAaMH.

AHanu3 NpenCTaBICHHBIX MATEPUATIOB YTOJOBHOIO J€Ja CBUJECTEIbCTBYET, YTO
onuoit m3 mpeanocbutok rudemu C.JI.Marnutckoro crama HedpdeKkTuBHAsS TPOBEPKA
€ro xayoo, a TaKKe Kajlod ero 3alUTHUKOB, KaK B CyJIeOHOM, TaK U BO BHECYAcOHOM
MOPSIAKAX.

Tak B OTBET HaA COACPKATEIBHYIO Kano0y 3alMTHHKA OOBHHsSeMOro Ha 4
CTPAaHMIIAX, AAPECOBAHHYI [ eHepanbHOMY TPOKypopy PD, B KOTOPOWH CcOaEpKAIUCH
KOHKpeTHBIC (hakThl HapymieHus npaB Marautckoro C.JI. mpu conepxkanuu B CU30
(co cchuikamMu Ha HapylieHue KOHKpeTHbIX HopM D3 ot 15.07.1995 r. «O coaepxanuu
MO/ CTPAKEH MOAO3PEBAEMBIX M OOBUHAEMBIX B COBEPIICHUHM MPECTYIUICHUI» U
ITpaBun BHyTpenHero pacnopsaka CU30 YUC) Obul moiydeH TEKCT, COCTOSIININ U3
HECKOJIbKUX TPEAJIOKCHUM, YTO HOPMBI 3aKoHa (0€3 yka3aHus, KaKhue WMEHHO) HE
HapYILUEHBI.

bonbmias 4acte A0BOAOB »kamoObl, B HapyuieHue cr. 124 VIIK P®, Obuia
OCTaBJICHA 0€3 OIEeHKH.

B cBi3m ¢ HapywmeHuamMM TpaBa Ha 3aumty Marnutckoro  C.UJL,
00yCIOBIICHHBIMH BHeE3aIllHbIM mepeBogoM ero w3 M3- 77/5 8 UBC T'YB]/l no .
MockBe, KOTOPBIE JULIWIN OOBUHSIEMOTO BO3MOYKHOCTH MOJIb30BATHCA BBIMUCKAMU U3
Iena TPpU  TPOBEACHUHM  CACACTBEHHBIX JACHCTBHH, 3amuMToM Oblla MOJaHa
COOTBETCTBYIOIIAs *Kajgo0a B [ 'eHepanbHyto nmpokyparypy PO.

B Kkparkom OTBET€ 3aMECTUTENII HAYAJbHUKA YMPABJICHHUS MO HAA30py 3a
paccienoBanueM oco0o BakHBIX aen ['TI PO A.U. Ileueruna ot 09.10.2009 r. BHOBB
He ObLIa JJaHa OICHKA OOMBIIMHCTBY JIOBOJIOB >KaJIOOBI.

AnanmorugyHas cyap0a MOCTHUTIIA WHBIE JKaJT00bI 3auTHUKOB Maruurckoro C.JI.,
HamnpaBJeHHbIC HauaabHUKY CiieacTBeHHOTO KomuTeTa npu MB/I[ P®, I'enepanbHOoMy
npokypopy P® u B 1pyrue uHCTaHLIUU.

10

US-PREV169525



Case 1:13-cv-06326-WHP Document 419-4 Filed 11/18/15 Page 24 of 27

Cromp xe HedpdekrmBHO KamoObl 3amMTHUKOB Marautckoro C.JL
MPOBEPSUTUCH CYIAMH.

bonbiias 4acTh yka3aHHBIX >Kajno0, HAMPaBIACHHBIX B CyAbl, BOOOIIEC He ObLia
paccMOTpeHa Mo CyuiecTBy!

Tak, otkaspiBasg mnocraHoBicHueM oT 12.10.2009 roga B ynOBAETBOPEHUU
’)kanoosl  MarauTckoro  C.JI.  Ha  He3aKkOHHBIE  JCHCTBHUS  CIIEJOBATEIIS,
HEMOTUBHPOBAHHO OTKA3aBIIEr0 OOBHHIEMOMY B JAau€ PA3PCIICHHUS HA CBUJIAHHUE C
POJICTBEHHUKAMH W Pa3pPEHICHHs HA TUIATHBIM TeIe(POHHBINA 3BOHOK, Cy/bsi T BEPCKOTO
paiionHoro cyaa r. Mockebel YxHaneBa C.B. He crana paccMaTpuBaTth Kajio0y 1o
cymectBy. OCHOBAaHMEM TAaKOTO PEIICHUS CYyAbH TMOCIYKWJ BBIBOJA O TOM, 4YTO
«TIPeIMETOM OOKAJIOBAHUA MOTYT SBIATHCA pEIIeHHs, AcHCTBUS (Oe3neiicTBre)
COOTBETCTBYIOLIMX  JOJDKHOCTHBIX  JIMI, TIOJHOMOYMS KOTOPBIX CBA3aHbI C
OCYIIECTBJICHUEM TIPECICIOBaHUs B JOCYACOHOM TMPOU3BOACTBE IO YTOJOBHOMY
JeNNy», @ yKa3aHHbIE TOJHOMOYMS ClIeIoBaTENs (HA Aauy pa3pelieHUs Ha CBUAAHHUE U
3BOHOK) HE OTHOCSITCS K OCYIIECTBICHHIO YTOJOBHOTO TPECISAOBAHUSA, T.€. HE MOTYT
OBITh 00’KaJIOBaHBI B CY.

Takas mo3unusa npotusopeunt 4.1 crtateu 125 VIIK P®, cormacHo kotopoii B
CyIeOHOM TMOPSAKE MOANEKAT O0KATOBAHUIO pelIeHUs U AcicTBuUs (Oe3aeicTBHE)
NOJDKHOCTHBIX — JIML,  TMPUHATBIE  HA  JOCYAEOHBIX ~ CTaAMSIX  YTOJIOBHOTO
CYJIONMPOU3BOJACTBA, €CIAM OHHU CIOCOOHBI MPUYMHHUTH YHIEPO KOHCTUTYLMOHHBIM
npaBaM U cBOOOJAM YYACTHHKOB YTOJOBHOTO CyJOMPOU3BOJACTBA WM UHBIX JUL, YbH
MpaBa ¥ 3aKOHHBbIC MHTEPECHI HAPYLIEHBI, JIMOO MOTYT 3aTPYJAHUTH JOCTYM TPakAaH K
npaBocyauro. Hukakux WHBIX OrpaHMYEHUN mpaBa Ha cyneOHoe oOxkanoBanue YIIK
P® ne ycranaBiuBaer.

OpHako  Takasgs MOO3MUMA  TOJHOCTBIO  COOTBETCTBYET  PaA3bICHEHUIO,
uznoxkeHHomy B M. 3 Ilocranosnenue Ilnenyma Bepxosaoro Cyma P® Ne 1 ot 10
despans 2009 1. «O npakTHKE PaCCMOTPEHUS CyAaMH KaJlod B MOPSIAKE CTaThu 125
VIIK P®», rie roBOPUTCSA, UTO «... HE MOJJICKAT 00KATOBAHUIO B MOPSAKE CTaThu 125
VIIK P® pemenuss u nedictBus (Oe3aeiicTBHE) MOMKHOCTHBIX JIMI, TOJTHOMOYHS
KOTOPBIX HE CBSI3aHBI C OCYIIECTBIECHUEM YTIOJOBHOI'O MPECICAOBAHUA B JOCYACOHOM
MPOU3BOJICTBE IO YTOJOBHOMY [y (HampuMep, MPOKypopa, IMOAACPKUBAIOIIETO
roCy/IapCTBEHHOE OOBUHEHUE B CY/I€, HAYAJbHUKA CJAEACTBEHHOTO U30JATOPA)».

Takum  oOpa3zoM, ykazaHHOoe paszbsicHeHue BepxosHoro Cyma PO,
nmpoTuBOpeUaniee OyKBalbHOMY coaepkanuro cr. 125 VIIK P®, mocmyxumo
OCHOBAHMEM ISl OTKAa3a B pacCMOTPeHUU xkano0bl Marautckoro C.JI.

AnanornynbiM 00pa3oM He OblJa PACCMOTPEHA MO CYIIECTBY [BEPCKUM
palioHHBIM CcyaoM T. MockBbl kanoba 3ammTHukoB Marnutckoro C.JI. Ha ero
MEPEBOJ M3 CIACACTBEHHOTO H30JSTOpPA B M30JATOP BPEMEHHOTo conepxkanuda. Ilo
MHEHHIO Cya, C KOTOPBIM COriacuics U MOCKOBCKHUI TOPOACKOH Cya, caMo O cede «
...OTPaHUYEHHUE MPAB U CBOOO OOBUHIEMBIX, HAXOASAMIMXCS HA 3aKOHHBIX OCHOBAHMSIX
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MO/ CTPAXKEH» HE MOXKET SABIATHCS MPEAMETOM Cy/I€OHOTO pa3OUpaTENbCTBA B IOPAIKE
cT. 125 VIIK PO.

BeiBOaBI:

1. TIpoBeneHHoEe MCCIEAOBAHUE MATEPHAIOB YTOJOBHOTO Jejia MO OOBHHEHHUIO
Marnutckoro C.JI.  CBHUAETEABCTBYET O HAJMYME CUCTEMHBIX HEJOCTATKOB
nerctByromero B PO yroioBHO-nmpoLneccyanbHOTO 3aKOHOIATEIBCTBA U MPAKTUKHU €0
MIPUMEHEHHS.

Kak mokassiBaeT gemo Maruutckoro C.JI., momoxkenus 4.1 cr. 108 YIIK P® o
HEOOXOMMOCTH HAIWYHUS CCHUIOK HAa KOHKPETHbIE (DakTHueckue OOCTOSTENbCTBA B
MOCTAHOBJIEHUU CY/IbH O 3aKJIIOUECHUN OOBUHSAEMOIO MO CTPAKY, O 3AMPETE CChUIATHCS
Ha pe3yabTathl OPJ[, HE COOTBETCTBYIOIIME MpPHU3HAKAM OKA3aTEIbCTB, SIBIASIOTCS
IOPUANYECKON (DUKIMEH U HEe MPUMEHSIOTCS Ha MPaKTHKE.

Hecmotpst Ha Hanmmume MaccuBa pemieHuii EBpomnerickoro Cyaa mo mpaBaMm
YeloBeKa B OTHOWIEHWMHM Poccum, €ro mno3uuuu MO CTaHAApPTaM 3aKIIOUCHHUS U
comepkaHust ~ OOBMHSEMBIX  (MOJO3PEBAEMBIX) TMOJ  CTPAXKEH  CYHIECTBEHHO
HE MOBJUAIM HA MPAKTUKY MpaBonpuMeHeHus B PO. Cynabl npoaomKaoT COBEPIIATh
T€ MPOLECCYyalbHbIE HAPYLICHHS, KOTOPbIE MHOTOKPATHO MPUBOJIWIM K MPU3IHAHUIO
Espomnetickum CynoMm HapyiieHus ¢tathi 5 KOHBEHIIMM O 3aIIUTE MPaB 4eIOBEKA H
OCHOBHBIX ¢B000JA. DaKTUUECKH, 3TO CBUACTEIIBCTBYET O HEUCIOJHEHUH POcCCuiickoi
denepanuu ykazaHHbIX penieHui Epomneiickoro Cyaa, MOCKONbKY TOCYJapCTBOM HE
MPUHUMAKOTCS «MEPBI OOILIETr0 XapakTepa», HANPABICHHBIE HA YCTPAHCHUS TAKUX
HAPYLICHUN B JAIBHEHILIEM.

EAVHCTBEHHBIM BBIXOJOM M3 CIOXKHUBILIECHCS CHUTYalUH BHJIWUTCS PE3KOE
3aKOHOJATEIbHOE CyK€HHE cdepbl TPUMEHEHUS MEpbl TMPECEYCHHUS B  BUJC
3aKITIOYEHHS TI0J] CTPAKY M MAKCUMAIBHYTO (hOpMaTM3aNNI0 OCHOBAHUH €€ M30paHus B
YTOJIOBHO-TIPOLIECCYATBHOM 3aKOHOATEIbCTBE.

Kpome Toro, mpeacraBiseTcss HEOOXOAMMON 3aKpEIICHWE MEXKIYHAPOIHO-
MPABOBBIX CTAHAAPTOB 3AKIIOUECHUS IO CTPAKY HEMOCPEACTBEHHO B TekcTe YIIK PO.

2. Uccnenosanue aena Marautrckoro C.JI. CBUAETENBCTBYET O MPOU3OLICAIIEM
OCJIa0JEHUN CHUCTEMBI YTIOJOBHO-MPOLECCYAJIbHBIX TAPAHTUW MOpaB OOBUHAEMOIO
(To03peBaeMoro), 3aKiIOUEHHOTO 1Mo cTpaxy. 3akpervieHue B YIIK P® nauuem ne
OTPaHUYEHHBIX, M0 CYTH, TUCKPEHUOHHBIX MOJHOMOUHM CIAEA0BATENS IO PA3PELICHUIO
XOJATaUCTB O PA3PEIICHUH KOHTAKTOB 3aKJIOUEHHOTO MO/ CTPAXKY C POJICTBEHHUKAMU,
MO3BOJISICT CJIEAOBATENIO MPUHUMATh MPOU3ZBOJIBHBIC PEHICHUS, MaHHUITYJIUPOBAThH
CBOMMH TOJIHOMOYUSIMH, 3aCTaBJsii OOBHUHSIEMOIO JaBaTh HY)KHBIE MOKa3aHus. Bpsng
JX BCE 3TO COOTHOCHUTCS C MPUHLMIIOM 3aKOHHOCTH YTOJIOBHOT'O CYJIONPOW3BOJICTBA,
3aKkpereHHoro B cratbe 7 YIIK PO, npuHOMNOM yBaKEHHS 4€CTH M JOCTOMHCTBA
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muaaoctu (cr. 9 VIIK P®), mexayHapoAHBIMU CTaHIAPTAMU COACPKAHUS IO
CTPAKEH.

[TpeacraBasieTcs, 4TO MOJHOMOYMS CJIEAOBATENISI MPUMEHUTEABHO K JHOOBIM
acmiekTaM cdepbl conepikaHus OOBHHSEMOTO TIOA CTPaXeH HE MOHKHBI OBITH
JUCKPEIIMOHHBIMHM, HMX Takke HeoOxoaumo crporo dopManuzoBats. Ha penienus
cienoBarelis O TMPEAOCTaBACHUM 3aKIIOUCHHOMY MO CTPaXy CBUIAHUA C
POJCTBEHHUKAMU B TMOJHON MEPE AOKHBI PACHPOCTPAHATHCA MOJOXKEHUA 4.4 CT. 7
VIIK P®. Otka3 B MPEAOCTABICHUU TAKOTO CBUJAHUSA [OJDKEH OBITh OOOCHOBAaH
CCBUIKAMU HA KOHKPETHBIE OOCTOATENBCTBA, MNEPEYEHb KOTOPBIX JOKEH OBIThH
3akpemieH B YIIK PO.

AGcomoTHO HeI(D(PEKTUBHBIM SABJISETCS MPABO OOBHHIEMOTO (I10103PEBAEMOTO)
Ha 3a4BJICHHE OTBOJA JWLIAM, BEIYIIMM MPOU3BOACTBO MO neny. Ha Ham B3ruiisia, BO
MHOT'OM 3TO 00YCIIOBJIEHO COACPKAaHUEM OCHOBAHUS IJIsi OTBOAA, 3aKPETICHHOTO B 4.2
ct. 61 VIIK P®. /laBHO Ha3pena HeoOxoauMmocTh 3akperuieHus B YIIK PD Ttakoro
OCHOBaHMS Il OTBOJAA KaK «HEOOBEKTHUBHOCTH» JIMIIA, BEAYILETO MPOU3BOACTBO IO
neny (takoe ocHoBaHue coaepxkutcs B psage YIIK crpan CHI'). HeoGxoaumo
pacUIupUTh COACP>KAHUE MHBIX OCHOBAHMM Il OTBOJA, YTO MCKIIOUYUIO Obl CUTyalluU
aHanoruuneie neny Marautckoro C.JI., koraa B paccie0BaHUU MPUHUMAIN y4acTHE
JUIa, KOTOPBIX caM OOBUHAEMBIM yJMuYadl B COBEPLICHUM KOPPYHIIMOHHBIX
MPECTYILUICHUM.

3. W3 uccnemoBaHHBIX MaTEPUAIOB CTAHOBUTCS OUYEBHUIHOW HEID(PEKTUBHOCTH
WHCTUTYTa CyJIeOHOro oOXajlloBaHUsA Ha JIOCYACOHBIX CTaAMSAX  YrOJOBHOIO
CYIOTPOMU3BOACTBA, YTO, HA HANI B3TJsAA, OOYCIIOBICHO PE3KUM CYKCHHEM Chepbl
cyneonoro koHTpojs B Iloctanosnenuu Ilnenyma BepxosHoro Cyna P® Ne 1 ot 10
despasis 2009 r. «O npakTHKE PaCCMOTPEHUs CyAaMH Kajiod B MOpsiAKE CcTaThu 125
VIIK PO».

Heo0xoammMo HMCKIIIOUNUTh BCE OTPaHUYEHUs MPaBa Ha CyAeOHOE 00KAIOBAHUE
Oe3/elCTBHsI, HE3aKOHHBIX JACHCTBUM M PEUICHWNW JHUI[ W OPraHOB, BEAYIIUX
MPOU3BOACTBO O JAEIY.

4. TlpeacraBasierca HEOOXOAUMBIM TMOIACPKATh BCE MPEAJIOKEHUA TIO
W3MEHEHHUIO 3aKOHOAATENIbCTBA U NMPAKTUKU €r0 MPUMEHEHUS, U3JI0KEHHBIE B OTYETE
OO6uiecTBEHHON HAOMIOAATENBHOM KOMUCCHUU T'. MOCKBBI.

[IpencraBasiercs, 4TO TOJBKO KOMIUIEKCHOE COBEPIIEHCTBOBAHUE POCCHUHCKOTO
YTOJOBHO-MPOLECCYANTBHOTO 3aKOHOAATENbCTBA MO3BOJIUT M30€kKaTh B JalbHEHIIEM
CUTYyaIlMi, aHATOTUYHBIX BO3HMKIIEH B iene Marautckoro C.JI.

IIpencenarens IlpaBnenus
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POO «He3zaBucumBbIii 3KCIIEPTHO-MPABOBOM COBETY,
KaHIUJAT FOPUANYECKUX HAYK [TonsikoBa M. ®.
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