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Appendix 3 
 

THE INDEPENDENT LEGAL ADVISORY COUNCIL 
A REGIONAL NON-GOVERNMENTAL ORGANIZATION 

 
ADVISORY LEGAL OPINION 

 
Based on the Working Group Report 

“Principal Findings of an Independent Investigation into the Circumstances  
Surrounding the Death of Sergey Magnitsky  

And the Theft of 5.4 Billion Rubles from the Russian State Budget”  
 

And based on the criminal case file against S. L. Magnitsky 
 

The Working Group Report sets out and documents violations of the law by 
investigators conducting criminal proceedings against Sergey Magnitsky, officials of the 
pretrial detention centers and the temporary detention facility where Magnitsky was held 
in custody, and the judicial bodies that ordered the detention of S. L. Magnitsky. 

It is possible to agree with the Working Group’s conclusions that these wrongful 
acts contributed to the aggravation of S. L. Magnitsky’s illnesses and to his death. 

Our examination of this report and of the criminal case file (No. 153123) enables us 
to expose the following violations of procedural law and of international standards of 
criminal justice that were committed during the investigation into the case of S. 
Magnitsky.1 

 
1. Violations due to the detention of S. L. Magnitsky and the extension of his 
detention periods. 
 

Of all the procedural violations committed during proceedings in the case of S. L. 
Magnitsky, the most egregious were the violations due to his detention and the extensions 
of his detention periods. 

 
1.1. The decision to detain S. Magnitsky was not based on established facts 

envisaged in Article 97 of the Code of Criminal Procedure of the Russian Federation. 
  
According to Article 97(1) of the Code of Criminal Procedure of the Russian 

Federation2, detention is possible only if there are grounds listed in the stated legal  

                                                        
1 This opinion does not touch on aspects of the violation of S. L. Magnitsky’s right to adequate medical care or the 
conditions of detention in the pretrial detention center, because these circumstances were set out in sufficient detail in 
the Working Group Report. 
2  Hereinafter “RF Code of Criminal Procedure” (–Trans.) 
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provision. As Article 108(1) of the RF Code of Criminal Procedure emphasizes, when 
selecting detention as a form of pretrial restraint, “...a judge’s ruling must indicate the 
specific, factual circumstances on the basis of which the judge issued that decision.” 

The European Court has repeatedly emphasized that grounds for detaining a person 
must be specific, real [and] substantiated; in other words, they must be corroborated by 
reliable information. When issuing such a decision, courts must indicate the specific 
circumstances that constitute these grounds and the evidence that corroborates these 
circumstances (Klyakhin v. Russia. Judgment of the European Court of Human Rights 
dated November 30, 2004).  

In violation of the provisions of Article 5(1)(c) of the European Convention [on 
Human Rights], and of Article 108(1) of the RF Code of Criminal Procedure, the ruling of 
the judge of the Tverskoy Court of Moscow adduced no specific factual circumstances to 
substantiate the grounds on which S. Magnitsky was detained and no credible evidence 
that such circumstances existed. 

The ruling of Judge S. G. Podoprigorov of the Tverskoy District Court of Moscow 
dated November 26, 2008 indicates the following circumstances were the grounds for 
placing S. Magnitsky in custody: 

1) A charge of serious premeditated offenses; 
2) “S. L. Magnitsky was attempting to put pressure on witnesses and tried to 

frustrate investigative efforts”; 
3) The defendant could flee during the investigation or trial. 
However, the circumstances adduced by the court do not constitute grounds for 

detention envisaged by the RF Code of Criminal Procedure, for the following reasons: 
First, charging a person with a serious offense does not in and of itself constitute 

grounds for placing in custody and cannot be used to substantiate intent to flee on the part 
of the defendant. According to Article 99 of the RF Code of Criminal Procedure, courts 
must take that circumstance into consideration only if there are established grounds for 
placement in custody, not in place of such grounds. 

The European Court for Human Rights takes the same position: 
In its decision of November 30, 2004 in the case of Klyakhin v. Russian Federation, 

the court pointed out, “(A)lthough the severity of the possible sentence plays a significant 
role, the gravity of a charge cannot in and of itself serve to justify lengthy pretrial 
detention periods (clause 65). 

In its decision dated July 24, 2003 in the case of Smirnov v. Russia, the European 
Court emphasized, “(T)he risk of flight cannot be substantiated by the gravity of the 
possible sentence alone.” 
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Second, the court’s finding that “S. L. Magnitsky was attempting to pressure 
witnesses and to impede the progress of investigative actions” is nonspecific. The judge’s 
ruling makes no mention of precisely which witnesses the defendant attempted to 
influence and the proceedings of precisely which investigative efforts he attempted to 
frustrate. It is obvious that this circumstance is not “specific” (Article 108(1) RF Code of 
Criminal Procedure). 

Moreover, the investigation corroborated this nonspecific circumstance using 
documents that are devoid of procedural significance, do not constitute evidence and, 
furthermore, contradict specific evidence in the criminal case. 

For example, as evidence that the defendant had attempted to frustrate of 
investigative efforts, the investigator cited a report of Senior Detective A. A. Krechetov 
stating, “S. L. Magnitsky did all he could to impede the search and attempted to conceal 
certain objects and documents.” However, this fact cannot be established by a report, but 
only by the respective protocol of investigative action. Meanwhile, the protocol of that 
search shows that there were no violations by S. L. Magnitsky, and Senior Detective A. A. 
Krechetov signed that protocol without comment. 

The court’s finding that the defendant might flee during the investigation or trial is 
equally unfounded. The investigation attempted to corroborate this circumstance, too, with 
procedurally insignificant “investigative information” or with reports prepared by the 
members of the investigative group themselves. For example, a report by investigative 
group member D. M. Tolchinsky, stating that, according to “intelligence,” S. L. Magnitsky 
intended to influence witnesses and force them to give false testimony, was presented in 
court. 

The presentation of these materials to the court by the investigation is a direct 
violation of Article 108(1) of the RF Code of Criminal Procedure, according to which 
results of crime detection and investigation activities (ORD) that do not qualify as 
evidence may not be used to substantiate grounds of arrest. A special agent’s report that 
contains inferences without stating the source of the information does not meet the 
requirements of Article 75(2)(2) of the RF Code of Criminal Procedure and absolutely may 
not be admitted as evidence in criminal proceedings. 

The falsity of the materials used to substantiate the court’s finding that S. L. 
Magnitsky’s intended to flee was already obvious during the stated court sessions. 

For example, in support of his petition to select a form of pretrial restraint for S. L. 
Magnitsky, Investigator O. F. Silchenko presented to the court evidence in his possession 
that S. L. Magnitsky was applying for a visa to Great Britain. In so doing, the investigator  
cited a statement dated November 24, 2008 from the Economic Security Service of the 
Federal Security Service (FSB) that S. L. Magnitsky had a passport for foreign travel and 
was applying for a visa to Great Britain.  

However, Investigator O. F. Silchenko had to have known that S. L. Magnitsky’s 
foreign travel passport had been seized during the search in his apartment on November 
24, 2008 – the record of search contains a note to this effect. The defense obtained a 
document from the Embassy of Great Britain indicating that S. L. Magnitsky had 
submitted no documents applying for a visa to Great Britain. 

However, despite the obvious falsity of the information presented by the 
investigation, the court agreed with the stated grounds for detaining S. L. Magnitsky. 

Therefore, S. L. Magnitsky was detained without legal and sufficient grounds for 
using that form of pretrial restraint. 
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The Judicial Division for Criminal Cases of the Moscow City Court, without having 
examined on the merits a single argument of the defense’s appeal in cassation against that 
ruling, upheld it without variation. 
  
 1.2. In considering whether to detain S. L. Magnitsky, the court failed to take into 
account circumstances pointing to the possibility of using another, milder form of pretrial 
restraint. 
 

Clause 2 of Resolution No. 22 dated 29 October 2009 of the Plenum of the Supreme 
Court of the Russian Federation “On the Judicial Practice of Using Detention, Bail and 
House Arrest as Forms of Pretrial Restraint” emphasizes that detention as a form of 
pretrial restraint may be selected only when there is no possibility of using a different, 
more lenient form of pretrial restraint. 

In violation of this statute, the judge’s ruling to detain S. L. Magnitsky gave no 
reason whatsoever for its finding that no other form of pretrial restraint could have 
possibly been used. 

At the same time, the defense repeatedly suggested those possibilities in court (the 
possibility of using bail). 

The illegality of S. L. Magnitsky's detention is also illustrated by the court's 
disregard for his state of health. 

The serious illnesses from which S. L. Magnitsky suffered could not be adequately 
diagnosed in the pretrial detention center, which also lacks facilities for treating those 
illnesses. 

The applicant adduced arguments about the illegality of his detention during court 
sessions and in an appeal in cassation against the judge’s ruling, but these arguments were 
groundlessly dismissed without examination by the trial court and the Moscow City Court. 
In its decision in the case of Khudobin v. Russia, the European Court found that Article 5 
of the European Convention had been violated, inasmuch as “...the court decisions failed 
to state the grounds on which the Applicant was detained. At the same time, factors such 
as Khudobin’s age, health problems, lack of a “criminal past,” and his permanent place of 
residence and stable family provided every reason to treat the petitions for release 
seriously.” Because the fact that the court decisions lacked a statement of grounds for 
extending the arrest was no coincidence, but rather an accepted practice of considering 
release petitions, the European Court found that the applicant’s detention was groundless 
and inconsistent with Article 5(3) of the Convention, which provides the possibility of 
release pending trial (Khudobin v. Russia, 108). 

It is obvious that this position of the European Court is fully applicable to the case 
of S. L. Magnitsky. 

Moreover, the detention of S. L. Magnitsky, in light of his illnesses, violated 
Article 3 of the European Convention, inasmuch as it constituted inhumane and degrading 
treatment. 

The European Court defines inhumane treatment as treatment that causes severe 
physical and emotional distress. 

For ill treatment to constitute a violation of Article 3, it must reach a minimum level 
of cruelty. The assessment of this minimum level depends on all the circumstances of a 

Case 1:13-cv-06326-WHP   Document 419-4   Filed 11/18/15   Page 5 of 27



 5 

case, including its duration, its impact on the physical or emotional state of the victim of 
such treatment, and, in some cases, on the victim’s gender, age and state of health 
(Raninen, 55). 

In its decision in the case of Khudobin v. Russia, the European Court found that 
Article 3 of the European Convention had been violated, inasmuch as “the claimant was 
HIV positive and suffered from a mental disorder, detention only intensified his suffering, 
and the withholding of timely and skilled care led to physical suffering, along with a 
powerful sense of insecurity.” 

This position is obviously also applicable to the case of S. L. Magnitsky, who was 
held in detention for a long time under similar conditions, with a serious illness and 
without the possibility of obtaining adequate medical care in the conditions of the pretrial 
detention center. 

Therefore, this investigative body and these courts violated the rights of S. L. 
Magnitsky as provided for by articles 3 and 5 of the European Convention. 
 
 1.3. In considering whether to detain S. L. Magnitsky, the courts failed to verify the 
“validity of the charge,” whereby they violated Article 5(4)(1)(c) of the European 
Convention. 
 

The Working Group Report notes, “(T)he charge against Magnitsky was fabricated 
by employees of the Ministry of Internal Affairs (MVD) and the Federal Security Service 
(FSB) of Russia. Accounts of his involvement in tax evasion by his client’s two companies 
in 2001 were not based on factual circumstances, inasmuch as there had been no claims 
against these companies from the tax authorities, the deadline for presenting such claims 
had expired back in 2004, Magnitsky had nothing to do with the activity of the companies 
themselves or their tax reporting in 2001, and he was not a founder, a director or an 
accountant of these companies. Accordingly, in violation of the European Convention on 
Human Rights and despite repeated appeals by the defense, the court authorized the arrest 
and detention of Magnitsky in the absence of any factual information that would have 
corroborated the suspicion of Magnitsky’s having committed any illegal actions.” 

In the court sessions during which detention was imposed on S. Magnitsky, and 
during which his detention period was extended, his arguments as to the groundlessness 
of the charge brought against him were not reviewed, and the courts neither required the 
investigator to present suitable evidence nor examined any such evidence during the 
court sessions. 

By this inaction, said courts committed a violation of Article 108 of the RF Code 
of Criminal Procedure. Clause 2 of Resolution No. 22 of October 29, 2009 of the Plenum 
of the Supreme Court of the Russian Federation “On the Judicial Practice of Using 
Detention, Bail and House Arrest as Forms of Pretrial Restraint”, states, “In order to 
decide whether it is possible to use detention as a form of pretrial restraint for a person 
suspected or accused of an offense for which criminal law prescribes punishment in the 
form of imprisonment for over two years, it is incumbent upon the court in each 
particular instance to verify that the suspicion of the person’s involvement in the offense 
is reasonable. In the process it must be kept in mind that reasonable suspicion presumes 
the existence of sufficient information to the effect that the person in question could have 
committed that offense, including information envisaged in Article 91 of the RF Code of 
Criminal Procedure.” 
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This inaction on the part of the Russian courts also contravenes Article 5(1)(c) of 
the European Convention, which stipulates: 

“1. Everyone has the right to liberty and security of person. No one may be 
deprived of his liberty except in the following cases and in accordance with a procedure 
prescribed by law: 

c) The lawful arrest or detention of a person effected for the purpose of bringing him 
before a competent authority on reasonable suspicion of having committed an offense or 
when there are sufficient grounds to suppose that it is necessary to prevent his committing 
an offense or fleeing after having done so”[.] 

The European Court has repeatedly emphasized that an arrestee or detainee is entitled 
to a review of the procedural and substantive conditions that are material to the “legality” – 
from the point of view of the Convention – of his/her imprisonment. (Brogan, §65; 
Nikolova, § 58; Assenov, § 162; Nieitbala, § 66; Trzaska, § 74). This means that a court 
having jurisdiction must scrutinize not only compliance with the procedural requirements 
set forth in (domestic law), but also the reasonableness of the suspicion underlying the 
arrest and the legality of the objectives pursued by the arrest (Brogan § 65; Chahal, § 127; 
Nikolova, § 58). 

In its decision in the case of Nikolova v. Bulgaria, the European Court emphasized 
the following: “The court that heard the appellant’s appeal against her detention probably 
followed the then-existing practice of the Supreme Court and therefore limited its hearing 
of the case to verifying whether the appellant had been charged by the investigator and 
prosecutor with a “serious, premeditated offense” and [sic – vs. “in”] the meaning of the 
Criminal Code, and whether her state of health required her release. 

However, in her appeal <...> the appellant put forward substantive arguments 
challenging the integrity of the charges against her and the validity of her detention. She 
cited specific circumstances, notably the fact that she had not attempted to flee or impede 
the investigation during the several months that had passed since she learned of the 
criminal prosecution against her, and that she had a family and a stable lifestyle. The 
appellant also claimed that the evidence against her was weak, since the charge was based 
solely on an audit report. In her opinion, there was nothing to substantiate the charge that it 
was she, and not one of the other six individuals with keys to the cash box, who had 
actually misappropriated the missing funds. In its decision <...> the <court> failed to 
examine any of these arguments, apparently deeming them unrelated to the question of the 
legality of the appellant's detention. 

Although Article 5(4) of the Convention does not obligate a judge hearing an appeal 
against detention to take into account every argument contained in the appellant’s appeal, 
these guarantees3 would be eviscerated if the judge, relying on domestic law and practice, 
could disregard or deem irrelevant specific facts presented by the detainee that are capable 
of casting doubt on the existence of conditions material to the “legality” – in the meaning 
of the Convention – of his/her imprisonment. The appellant’s arguments in the appeal <...> 
contained specific facts of this type and did not appear implausible or flimsy. By failing to 
take these circumstances into consideration, the regional court failed to provide judicial 
review in the amount and of the type required by Article 5(4) of the Convention” 
(Nikolova, §61). 

                                                        
3 Presumably “the guarantees provided in Article 5(4) of the European Convention on Human Rights” (–Trans.). 
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Thus these courts, by failing to review in court sessions Magnitsky's arguments 
concerning the groundlessness of the charge laid down against him, violated Article 
5(4)(1)(c) of the European Convention and Article 108 of the RF Code of Criminal 
Procedure. 

This violation was committed both by the judges of the Tverskoy District Court of 
Moscow in detaining S. Magnitsky and extending his detention periods and by the judges 
of the Judicial Division for Criminal Cases of the Moscow City Court in reviewing these 
decisions in cassation. 
 

1.4.  In extending S. L. Magnitsky’s detention period, the courts violated Article 
5(1)(c) of the European Convention. 

 
In extending S. L. Magnitsky’s detention periods, the courts repeatedly cited the 

fact that the original grounds of S. L. Magnitsky’s detention had not lost their relevance. 
The rulings adduced no new grounds for extending the use of this form of pretrial restraint. 

The European Court of Human Rights, however, holds that Article 5(1)(c) of the 
European Convention stipulates the need to “renew” grounds for detaining a person, 
especially if a significant amount of time has passed since that form of pretrial restraint 
was [originally] applied. 

The decisions of the European Court in a number of cases have noted: “The court 
can easily understand that authorities must hold a suspect in jail, at least at the beginning 
of an investigation, in order to prevent him from interfering with the investigation, 
especially in (...) a complex case requiring difficult and numerous inquiries. But the 
necessary requirements of an investigation are not sufficient to justify detention when the 
investigation ends: usually the risk decreases with time, as, over the course of the 
investigation, witness testimony is recorded and reviews are performed” (W. v. 
Switzerland, 33, 35; the same principle, Clooth, 43). 

In its decision in the case of Khudobin v. Russia, the European Court found that 
Article 5 of the European Convention had been violated, inasmuch as “... the court 
decisions failed to state the grounds for extending detention...” (Khudobin v. Russia, 108). 

Accordingly, these courts committed a violation of the referenced international 
legal standards for extending the detention period of the defendant. 

 
2. Violations of S. L. Magnitsky’s right to contact with close family members 
 

The materials in the case file show that pretrial investigation authorities repeatedly denied 
requests from detainee S. L. Magnitsky for visits with relatives (a member of his 
immediate family and other relatives) and a telephone call with his son. Investigator O. F. 
Silchenko failed to substantiate his decision to refuse these requests, citing only the 
inexpediency of granting S. L. Magnitsky’s requests. In so doing, the investigator stated 
that the RF Code of Criminal Procedure and the Federal Law of 7/15/1995 ‘On the 
Detention of Persons Accused and Suspected of Crimes’ ... contain no enumeration of 
grounds by which an investigator should be guided in permitting or denying” contacts with 
relatives to an accused person being held in detention. 

The courts to which the appeals against these decisions of the investigator were 
submitted dismissed them without examination, for reasons given below. 
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Accordingly, S. L. Magnitsky’s right to contact with close family members was not 
respected and was violated. 

 
 

3. Violations in the form of the illegitimate composition of the investigative 
group investigating the case of S. L. Magnitsky. 
 

The Working Group report notes, “Magnitsky was prosecuted by the very officials 
of the Ministry of Internal Affairs (Kuznetsov, Tolchinsky, Krechetov and Droganov) 
whom he had accused of a serious corruption-related offense. Despite the obvious conflict 
of interests, these officials of the Ministry of Internal Affairs belonged to the investigative 
group for the case against Magnitsky.” 

S. L. Magnitsky’s defense filed an application challenging the head of the 
investigative group, O. F. Silchenko, and members of the investigative group A. O. 
Droganov, A. A. Krechetov and D. M. Tolchinsky. This application pointed to specific 
circumstances attesting to the personal interest of said officers in the outcome of this case, 
which constitutes grounds for their removal, according to Article 61(2) of the RF Code of 
Criminal Procedure. 

This application was dismissed, however, by the head of the investigative body. 
Appeals against the dismissal of the recusal application were also dismissed by the courts. 
 

4. The ineffective review of S. L. Magnitsky’s appeals and complaints by the 
prosecutor’s office and courts 

 
An examination of the criminal case file attests that one of the factors in the death 

of S. L. Magnitsky was an ineffective review, both in court and extra judicially, of his 
appeals and complaints4, and those of his defense attorneys. 

For example, in response to a substantial, four-page appeal addressed by the defense 
attorney of the defendant to the General Prosecutor of the Russian Federation, containing 
concrete evidence that S. L. Magnitsky’s rights had been violated during his detention in 
the pretrial detention center (with references to the violation of specific provisions of the 
Federal Law of 7/15/1995 “On the Detention of Persons Accused and Suspected of 
Crimes” and of the Rules and Regulations for Pretrial Detention Centers of the Criminal 
Justice System), the defense received a text consisting of a few sentences [stating] that the 
provisions of law had not been violated (without specifying exactly which provisions). 

Most of the arguments in the appeal were left without consideration, in violation 
of Article 124 of the RF Code of Criminal Procedure. 

The defense lodged a complaint with the Office of the General Prosecutor of the 
Russian Federation against violations of S. L. Magnitsky’s right of defense resulting from 
his abrupt transfer from Detention Center IZ -77/5 to a temporary detention facility (IVS) 
of the Moscow Branch of the Main Department of Internal Affairs (GUVD), which 
deprived the defendant of the opportunity to use extracts from the case file during the 
conduct of investigative actions. 

                                                        
4 Translator’s note: The Russian word “жалоба” [zhaloba] can mean both “appeal” and “complaint.” I have tried to 
translate it as “appeal” for appeals lodged with courts and prosecutors, and “complaint” for complaints about 
investigations and prison conditions. 
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In a terse reply dated 10/09/2009, A. I. Pechegin, Deputy Head of the Department 
for Supervision of Special Case Investigations of the Office of the General Prosecutor of 
the Russian Federation, again paid no heed to most of the arguments in the appeal. 

Other complaints that were sent by S. L. Magnitsky's defense attorneys to the Head 
of the Investigative Committee at the Ministry of Internal Affairs of the Russian 
Federation, the General Prosecutor of the Russian Federation, and other authorities met a 
similar fate. 

The courts were equally ineffective in reviewing the appeals lodged by S. L. 
Magnitsky’s defense attorneys. 

Most of the stated appeals, when sent to the courts, were not reviewed on the 
merits at all! 

For example, when Judge S. V. Ukhnaleva of the Tverskoy District Court of 
Moscow, by her ruling of 10/12/2009, denied S. L. Magnitsky’s appeal against the illegal 
actions of an investigator who had arbitrarily denied the defendant permission to meet with 
relatives or make a paid telephone call, she did not consider the appeal on the merits at all. 
The judge justified this decision with her finding that “decisions or actions (inaction) of 
officials whose authority involves conducting prosecution in pretrial proceedings in 
criminal cases may be the subject of an appeal,” whereas said authority of the investigator 
(to permit visits and telephone calls) is unrelated to the conduct of criminal prosecution, in 
other words, it cannot be appealed in court. 

This position contradicts Article 125(1) of the RF Code of Criminal Procedure, 
under which decisions and actions (inaction) by officials in the pretrial stages of criminal 
proceedings are subject to appeal in court if they are capable of infringing the 
constitutional rights and freedoms of participants in the criminal proceedings or others 
whose rights and legal interests have been violated, or if they can inhibit citizens’ access to 
justice. The RF Code of Criminal Procedure prescribes no other limitations on the right to 
judicial appeal. 

However, this position is entirely consistent with the interpretation set out in clause 
3 of Resolution No. 1 of February 10, 2009 of the Plenum of the Supreme Soviet of the 
Russian Federation “On the Judicial Practice of Examining Appeals under Article 125 of 
the RF Code of Criminal Procedure,” which states, “(D)ecisions and actions (inaction) of 
officials whose authority does not involve conducting criminal prosecution in pretrial 
proceedings in criminal cases (for example, a prosecutor who is prosecuting a case in court 
on behalf of the state, or the head of a pretrial detention center) are not subject to appeal 
under Article 125 of the RF Code of Criminal Procedure. 

This interpretation by the Supreme Court of the Russian Federation, which 
contradicts the language of Article 125 of the RF Code of Criminal Procedure, thus served 
as grounds for the refusal to consider S. L. Magnitsky’s appeal. 

Similarly, the Tverskoy District Court of Moscow failed to consider on the merits 
the appeal by S. L. Magnitsky’s defense attorneys against his transfer from the pretrial 
detention center to the temporary detention facility. In the opinion of the court, with which 
the Moscow City Court also agreed, “the restriction of the rights and freedoms of accused 
persons who are in detention for legal reasons” cannot in and of itself constitute the subject 
matter of judicial proceedings under Article 125 of the RF Code of Criminal Procedure. 
 
  

Case 1:13-cv-06326-WHP   Document 419-4   Filed 11/18/15   Page 10 of 27



 10 

Conclusions: 
 
1. Our examination of the materials of the criminal case against S. L. Magnitsky 

attests to systemic failings in current criminal procedure law in the Russian Federation and 
its practical application. 

As the case of S. L. Magnitsky shows, the provisions of Article 108(1) of the 
Criminal Procedure Code of the Russian Federation concerning the need for judges to cite 
specific factual circumstances in any ruling to detain an accused person, and concerning 
the prohibition against citing results of crime detection and investigation activities that do 
not qualify as evidence, are a legal fiction and are not applied in practice. 

Despite the existence of a body of decisions issued by the European Court on 
Human Rights regarding Russia, the positions of that court on standards for the 
imprisonment and detention of accused persons (suspects) have not significantly affected 
the practice of law enforcement in the Russian Federation. Courts continue to commit the 
same procedural violations that have repeatedly led to findings by the European Court of 
violations of Article 5 of the Convention on the Protection of Human Rights and 
Fundamental Freedoms. This effectively attests to non-compliance by the Russian 
Federation with these decisions of the European Court, inasmuch as the [Russian] state has 
not been adopting “general measures” to eliminate such violations in the future. 

The only apparent solution to this situation is to legislate a sharp reduction in the 
use of detention as a form of pretrial restraint and to formalize as much as possible the 
grounds for selection of this form in criminal procedure law. 

 It is also essential to codify international standards of detention directly in the RF 
Code of Criminal Procedure. 

2. Our examination of the case of S. L. Magnitsky points to a weakening of the 
system of criminal procedure guarantees of the rights of accused persons (suspects) who 
are in detention. The fact that essentially unlimited discretionary powers for investigators 
to permit [or deny] prisoners’ petitions for contact with relatives are enshrined in the RF 
Code of Criminal Procedure enables investigators to make arbitrary decisions and use their 
authority to manipulate the defendant, forcing them to give sought-for statements. All this 
is hardly consistent with the principle of legality in criminal proceedings that is codified in 
Article 7 of the RF Code of Criminal Procedure, the principle of respect for the honor and 
dignity of the individual (Article 9 of the RF Code of Criminal Procedure) and 
international standards of detention. 

Investigators’ authority over any and all aspects of the detention of accused persons 
clearly should not be discretionary; this authority, too, must be strictly formalized. The 
provisions of Article 7(4) of the RF Code of Criminal Procedure must apply fully to 
investigators’ decisions on whether to allow detainees to receive visits from relatives. 
Refusal to allow such visits must be justified by references to specific circumstances, a list 
of which must be codified in the RF Code of Criminal Procedure. 

The right of defendants (suspects) to petition for the recusal of persons conducting 
proceedings in a case is utterly ineffective. In our view, this is largely due to the nature of 
the grounds for recusal codified in Article 61(2) of the RF Code of Criminal Procedure. 
The need to codify in the RF Code of Criminal Procedure grounds for recusal such as 
“bias” on the part of a person conducting proceedings in a case is long overdue. (The 
criminal procedure codes of several countries of the Commonwealth of Independent States 
(CIS) contain a ground such as this.) The nature of other grounds for recusal must be 
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broadened, which would eliminate situations like the case of S. L. Magnitsky, when 
officials whom the defendant himself had accused of corruption-related offenses ended up 
participating in the investigation. 

 
3. The ineffectiveness of the institution of judicial appeal in the pretrial stages of 

criminal proceedings is clear from the materials examined; in our view, this can be 
attributed to a dramatic narrowing in the scope of judicial review legislated by Resolution 
No. 1 of the Plenum of the Supreme Soviet of the Russian Federation of February 10, 2009 
“On the Judicial Practice of Examining Appeals under Article 125 of the Code of Criminal 
Procedure of the Russian Federation.” 

All restrictions on the right to judicial appeal against inaction, and against illegal 
actions and decisions of persons and bodies conducting proceedings in a case, must be 
eliminated. 

4. All of the proposals to amend laws and the practical application thereof that are 
set out in the report of the Moscow Public Oversight Commission must be supported. 

It appears that only a comprehensive overhaul of Russian criminal procedure law 
will allow us to avoid further situations such as that which befell S. L. Magnitsky. 

 
 
 

Chairwoman of the Board 
The Independent Legal Expertise Council 
(A Regional Non-Governmental Organization) 
Candidate of Legal Sciences                                                    M. F. Polyakova 
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